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Application Report 
Planning, Housing and Health 
North Devon Council 
Lynton House, Commercial Road, 
Barnstaple, EX31 1DG 
 

 

 
 
Application No: 72675 

Application Type: Full application 
Application Expiry: 28 January 2022 
Ext Of Time Expiry:  28 January 2022 
Publicity Expiry: 29 October 2021 
Parish/Ward: TAWSTOCK/INSTOW 
Location:  St Johns Garden Centre  

Roundswell  
Barnstaple  
Devon  
EX31 3FA 

Proposal: Hybrid planning application comprising the following: 
 
Outline application occupying a total area of 1.44 hectares 
consisting of a garden centre of up to 6,000 sq. m. (gross 
external floor area), car parking and, other associated 
ancillary infrastructure; and 
 
Full planning permission for a petrol filling station and 
associated shop and drive-thru coffee shop, occupying a 
total gross floor area of 1,215 sq. m. including the 
completion of a Toucan crossing on the eastern arm of the 
Roundswell Roundabout (amended description, plans & 
Flood risk assessment) 
 

Agent:  Rebecca Allen 
Applicant: St Johns Garden Centre 
Planning Case Officer: Miss S. May  
Departure: Y 
EIA Development: N 
EIA Conclusion:          No EIA Required 
Decision 
Level/Reason for 
Report to Committee: 

This is a major application which is a departure from the 
adopted Local Plan and which is recommended for 
approval. It is accordingly considered to be appropriate for 
this scheme to be considered under the provisions of 
Section 7.2 (b) of the NDDC Constitution (May 2015). The 
Application has also been called in by Cllr Saxby on 
pedestrian safety grounds and highway issues 

 
Site Description 
 
The site is located to the southwest of Barnstaple and to the south of the A39 with 
Barnstaple town centre being located approximately 3.7 km from the site.  Access to 
the site is obtained via the B3232.  
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The land comprises of one field which is approx. 3.5 hectares which is located to the 
south-east of Roundswell Roundabout at the junction of the A39 and B3232.  The site 
is bounded to the north by the A39 North Devon Link Road and to the west by the 
B3232 Barnstaple to Torrington Road.  The roadside boundaries are a mixture of post 
and rail fencing and hedgerow.   To the south and east are substantial areas of 
woodland including Larkbear Plantation.    
 
Roundswell Business Park lies across the A39 to the northwest whilst residential 
housing known as Osborne Gardens lies across the A39 to the north of the site.  To 
the west of the site across the B3232 is land allocated under Policy BAR10: 
Roundswell Business Park of the Local Plan which has been granted planning 
permission for B1, B2 and B8 uses.  The North Devon Enterprise Centre, now known 
as the Node co-working space has been recently constructed on this land. 
 
Highway improvements to the Roundswell A39 Roundabout has meant that a new 
access has been formed between the application site and the B3232 along with a mini 
roundabout which also provides access to the land immediately to the west of the site 
owned by Devon County Council. 
 
There is an existing uncontrolled crossing over the A39 which has dropped kerbs and 
tactile paving.  A pedestrian footpath runs from the A39 towards the access point of 
the proposed development. 
 
The application site lies within Flood Zones 2 and 3 (to the north and east of the site) 
and Critical Drainage Area.  
 
The site falls within the Impact Risk Zones (IRZ) for various SSSI in the surrounding 
area. The key SSSIs are Fremington Claypit Coverts (a mineral reserve 1.2km to the 
West) and the Taw estuary (part of the North Devon Biosphere buffer zone which is 
1.6km to the North). The site is also within the transition zone of the 3,300 km2 North 
Devon UNESCO Biosphere Reserve as part of the River Taw catchment area. The 
Biosphere is centred on Braunton Burrows sand dune system. 
 
Recommendation: 
 
APPROVED 
Legal Agreement Required: Yes 
 
Planning History 
 

Reference 
Number 

Proposal Decision Decision 
Date 

46647 Formation of vehicle and pedestrian 
access with highway improvements 
and provision of drainage 
connections for garden centre 
development at land alongside Old 
Torrington Road, Roundswell Road, 
Clanton, Roundswell, Barnstaple, 
EX31 3NP 

Withdrawn 27 
February 
2012 
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Reference 
Number 

Proposal Decision Decision 
Date 

46453 Erection of garden centre, restaurant 
& formation of associated access & 
car parking (environmental 
statement) (amended & additional 
information) at land north of Clanton 
(Ss4531sw), Bordered By A39 & 
B3232, Roundswell, Barnstaple, 
EX31 3NP 

Full 
Planning + 

S106 
Approval 

16 August 
2013 

57088 Approval of details in respect of 
discharge of condition 6 (details of 
pond), 7 (hedgerow survey), 8 
(proposed external lighting) & 13 
(provision of storage) attached to 
planning permission 46453, erection 
of garden centre, restaurant & 
formation of associated access & car 
parking at land north of Clanton, 
Bordered By A39 & B3232, , 
Eastacombe, Barnstaple, Devon, 
EX31 3NP 

Withdrawn 13 June 
2014 

57389 Variation of condition 2 (approved 
plans ) attached to planning 
permission 46453 to allow for change 
of design at St Johns Garden Centre, 
Roundswell, Barnstaple, Devon, 
EX31 3FA 

Approve 
Modification 

S106 

11 August 
2014 

58011 Approval of details in respect of 
discharge of condition 6 (SuDS 
drainage) attached to planning 
permission 57389 at St Johns 
Garden Centre (Clanton), 
Roundswell, Barnstaple, Devon, 
EX31 3NP 

Discharge 
Of 

Condition 
Approve 

12 
September 
2014 

63088 Construction of pub restaurant (A4), 
manager's flat; & associated 
servicing, car parking, landscaping, 
pedestrian/vehicle access & drainage 
system at land north of CLANTON 
(SS5431SW), adjacent to A39 & 
B3232, , Roundswell, Devon 

Full 
Planning 
Refusal 

30 May 
2018 

63089 Construction of garden centre & 
associated uses; an A1 retail unit, 
associated servicing, car parking, 
landscaping, pedestrian/vehicle 
access & drainage systems at Land 
north of Clanton (SS5431SW) 
Adjacent to A39 & B3232 Roundswell 
Devon 

Full 
Planning 
Refusal 

30 May 
2018 
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Reference 
Number 

Proposal Decision Decision 
Date 

63090 Construction of a building to 
accommodate a coffee shop (a1/a3) 
with drive-through facility; associated 
servicing, car parking, landscaping, 
pedestrian /vehicle access & 
drainage system at land north of 
Clanton (SS5431SW), adjacent to 
A39 & B3232, , Roundswell, , Devon 

Full 
Planning 
Refusal 

30 May 
2018 

65990 Erection of a coffee shop (A1/A3) 
with drive-through facility together 
with associated servicing, car 
parking, landscaping, 
pedestrian/vehicle access & drainage 
system at land north of Clanton, land 
adj A39 & B3232, Roundswell, 
Barnstaple, Devon, EX31 3NP 

Withdrawn 24 June 
2019 

 
Constraints/Planning Policy 
 

Constraint / Local Plan Policy Distance (Metres) 

Adopted County Wild Life Site: Larkbear Plantation 
Policy Ref: ST14  

Within constraint 

Advert Control Area Area of Special Advert Control Within constraint 

Burrington Radar Safeguard Area consultation required 
for: All buildings, structures, erections & works exceeding 
45 metres in height. 

Within constraint 

Chivenor Safeguard Zone Consultation Structure or 
works exceeding 15.2m 

Within constraint 

Chivenor Safeguard Zone Consultation Structure or 
works exceeding 45.7m 

Within constraint 

Critical Drainage Area Within constraint 

Landscape Character is: 3A Upper Farmed & Wooded 
Valley Slopes 

Within constraint 

Tree Preservation Order: 322 - W2, Larkbear Plantation, 
Tawstock, Barnstaple 

Within constraint 

Within Adopted Unesco Biosphere Transition (ST14) Within constraint 

Within Flood Zone 2 Within constraint 

Within Flood Zone 3 Within constraint 

Within Surface Water 1 in 100 Within constraint 

Within Surface Water 1 in 1000 Within constraint 

Within Surface Water 1 in 30 Within constraint 

Within:, SSSI 5KM Buffer in North Devon, consider need 
for AQIA if proposal is for anaerobic digester without 
combustion plant 

Within constraint 

Within: Braunton Burrows, SAC 10KM Buffer if 
agricultural development consider need for AQIA 

Within constraint 

SSSI Impact Risk Consultation Area Within constraint 



Page 5 of 109 
 

Constraint / Local Plan Policy Distance (Metres) 

BAR - Barnstaple Spatial Vision and Development 
Strategy 

 

DM01 - Amenity Considerations  

DM02 - Environmental Protection  

DM03 - Construction and Environmental Management  

DM04 - Design Principles  

DM05 - Highways  

DM06 - Parking Provision  

DM07 - Historic Environment  

DM08 - Biodiversity and Geodiversity  

DM08A - Landscape and Seascape Character  

DM12 - Employment Development at Towns, Local 
Centres and Villages 

 

DM19 - Town and District Centres  

DM20 - Development Outside Town and District Centres  

ST01 - Principles of Sustainable Development  

ST02 - Mitigating Climate Change  

ST03 - Adapting to Climate Change and Strengthening 
Resilience 

 

ST04 - Improving the Quality of Development  

ST05 - Sustainable Construction and Buildings  

ST06 - Spatial Development Strategy for Northern 
Devonôs Strategic and Main Centres 

 

ST07 - Spatial Development Strategy for Northern 
Devonôs Rural Area 

 

ST10 - Transport Strategy  

ST11 - Delivering Employment and Economic 
Development 

 

ST12 - Town and District Centres  

ST14 - Enhancing Environmental Assets  

ST15 - Conserving Heritage Assets  

 
Consultees 
 

Name Comment 

Arboricultural 
Officer 
 
Reply Received 
26 January 
2021 

26/01/2021 14:01  
 
Whilst the proposal is supported by a tree constraints plan these 
documents are for the purpose of assisting with site layout and 
design and the necessary arboricultural impact assessment (AIA) 
and associated arboricultural method statement (AMS) and tree 
protection plan (TPP) have not been provided to support this 
application. 
 
As such I would suggest that you direct the applicant/agent to 
provide these documents prior to determination. I would also 
highlight that the TCP sets out the minimum root protection area 
(RPA) but the TPP should look to protect a greater area if 
reasonably practicable and should also serve to protect soil 
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Name Comment 

structure in areas proposed for any landscape mitigation. The AMS 
should follow BS5837 recommendations and include an audited 
and auditable system for arboricultural site supervision, monitoring 
and reporting to the LPA. 
 
Similarly, whilst a landscape mitigation plan has been provided in 
support of the landscape and visual appraisal this is not a detailed 
landscape proposal or landscape and ecological management 
plan. 
 
I am sure that the Sustainability Officer will be commenting on the 
lack of detail in terms of our policy requirements for the delivery of 
biodiversity net gain but I would also suggest that you should direct 
the applicant/agent to provide further detail in relation to the 
provision, implementation and management of any landscape and 
ecological management works and that this might be achieved 
through the provision of an appropriately detailed landscape and 
ecological management plan (LEMP)   

Arboricultural 
Officer 
 
Reply Received 
29 September 
2021 

I note the agents comments that a tree survey and constraints plan 
has been provided, and I donôt have too much of a concern about 
the root protection areas that have been shown. 
 
However if you look at the detail the drawing is not annotated with 
where tree protection barriers will be placed. Whilst the drawing 
key shows an óindicative tree protection fenceô no such fence 
appears on the drawing. 
 
I also note that there are generic written paragraphs on the drawing 
supplied these do not include key provisions that are set out in the 
BS5837 recommendations that we expect agents and applicants to 
conform with. The most significant omissions being no details of 
arboricultural site monitoring, supervision and reporting to the LPA 
and no list of contact details for the relevant parties. 
 
Ideally we should be securing this detail prior to determination 
although in this instance I would be content with securing the detail 
with a precedent condition if the agent/applicant are agreeable to 
this. 

Councillor S 
Saxby 
 
Reply Received 
18 February 
2021 

Called in citing pedestrian access to the site on health and safety 
grounds. People from the New Innovation Centre, the end of Old 
Torrington Road and the Trading Estate will visit the on-site food 
store and will need to cross the busy main roads with no crossing 
provision. Concern was also expressed regarding HGV lorries 
accessing the site with only parking for 2 HGV vehicles proposed 
and the associated traffic issues. 

DCC - 
Development 
Management 
Highways 

No response received on first round of consultation. 
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Name Comment 

 

DCC - 
Development 
Management 
Highways 
 

No response received on revisions to internal road layout as 
detailed on drawing no. 1914 P10 Rev F (Site Plan) and received 
on 28 September 2021 

DCC - 
Development 
Management 
Highways 
 

Response awaited in relation to Technical Note 1 dated 22 
October 2021 by Dynamic Transport Planning 

DCC - 
Development 
Management 
Highways 
 
Reply Received 
17 September 
2021 

In arriving at my recommendation, regard has been given to: 
 
1) The current planning application submission and supporting 

Transport Assessment, including proposed Toucan Crossing 
facility on the A39; 

 
2) The extant planning permission for the use of the site as a 

Garden Centre; 

 
3) The Road Safety Audit Stage 1 as submitted by the applicant's 

highway consultants; 

 
4) National Planning Policy Guidance including the most recent 

publication in July 2021;  

 
5) Devon County Council's Cabinet Report (October 2017) 

regarding upgrading the A361/A39 North Devon Link 
Road/Atlantic Highway, particularly between South Molton and 
Bideford; and 

 
6) North Devon and Torridge Local Plan (adopted 2018).  

 
Development Management (Highways) on behalf of Devon County 
Council, in its capacity as Local Highway Authority, recommends 
REFUSAL for the following reason: 
 
1) The increase in Non-Motorised Users crossing the Class I 

County Road, the A39, via the proposed 'at-grade' crossing 
facility on the 'Old Torrington Road' pedestrian desire line, is 
likely to lead to severe risk to the safety and convenience of all 
vulnerable road users. As such, the proposals are considered 
contrary to achieving safe and suitable access as set out in 
paragraphs 111 and 112 of the National Planning Policy 
Framework (July 2021) and Policy DM05 of the adopted North 
Devon and Torridge Local Plan (2018). 
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Name Comment 

DCC - 
Development 
Management 
Highways 
 
Reply Received 
22 November 
2021 

I do recall at Planning Committee, identifying the extent to which 
the highway consultants, acting on behalf of your client, had gone 
to, to try and satisfy the Local Highway Authority. 
 
I have had regard to your comments and can advise the following: 
 
1) To physically prevent the ability to cross the A39, necessitates 

the provision of a Stopping-Up Order rather than a Traffic 
Regulation Order for which no certainty can be provided and 
could not be conditional on any planning approval. 
 

2) I do not recall seeing a design for an Underpass or Bridge 
construction but note the likely minimum costs. 
 

3) Whilst I note approval of the proposed Toucan Crossing by 
others, the original Toucan Crossing proposal was prior to 
DCC formalising its desire to dual the A39 between Lake and 
Roundswell Roundabouts, and prior to the decision of DCC 
Cabinet to resist at-grade crossing facilities on the North 
Devon Link Road/Atlantic Highway. 

 
My concerns not only relate to the residential catchment area 
which, in my opinion is significant, but also users of Roundswell 
Business Park (East) and PETROC.  
 
I am aware consideration can only be given to the proposed Uses 
of the land and buildings rather than the potential end users. 
However, I remain of the view that food and drink, particularly of a 
take-away nature, will prove to be more attractive than the 
consented uses on the site. 
 
To date, this proposal is likely to result in a greater risk to those 
vulnerable users that may look to cross the A39 either without the 
benefit of a formal crossing facility or, as in this instance, where a 
Toucan Crossing facility is proposed, but does not satisfy the safe 
movement of its users. 
 
I appreciate that which you have set out but maintain the concerns 
this Authority has consistently raised. 

DCC - Lead 
Local Flood 
Authority 
 
Reply Received 
16 February 
2021 

Recommendation: 
Although we have no in-principle objection to the above planning 
application at this stage, the applicant must submit additional 
information, as outlined below, in order to demonstrate that all 
aspects of the proposed surface water drainage management 
system have been considered. 
 
Observations: 
We are pleased to see that above ground basins and swales have 
been proposed to manage the increase in flows from the 



Page 9 of 109 
 

Name Comment 

impermeable areas and that long term storage has been accounted 
for. 
The applicant should take account of the overland flows which 
discharge into the Roundswell Brook 'ditch' at the north of the site. 
The applicant should account for these flows within the surface 
water design. 
The applicant should provide evidence that highways are content 
with the proposed discharge into their ditch. It is marked as a 
highway ditch on the drainage layout so I assume DCC Highways 
are the riparian owner. 

DCC - Lead 
Local Flood 
Authority 
 
Reply Received 
30 July 2021 

Recommendation: 
Although we have no in-principle objection to the above planning 
application at this stage, the applicant must submit additional 
information, as outlined below, in order to demonstrate that all 
aspects of the proposed surface water drainage management 
system have been considered. 
Observations: 
Although additional information has been submitted to the local 
authority, this information does not answer the queries raised in my 
previous response sent on 16.02.21. We would encourage the 
applicant to address these queries, so we can progress with the 
application. 

DCC - Lead 
Local Flood 
Authority 
 
Reply Received 
6 October 2021 

Recommendation: 
Although we have no in-principle objection to the above planning 
application at this stage, the applicant must submit additional 
information, as outlined below, in order to demonstrate that all 
aspects of the proposed surface water drainage management 
system have been considered. 
 
Observations: 
Following my previous consultation response FRMND/72675/2021, 
dated 30.07.21, the applicant has submitted additional information 
in relation to the surface water drainage aspects of the above 
planning application, for which I am grateful. 
Flood Risk Assessment & Drainage Strategy, RMA-C2115 dated 
23rd September 2021 
 
It is still unclear how the existing overland flow paths, which clearly 
dissect the site, will be incorporated within the design of the 
surface water management system. We do not want the 
functionality of the surface water network to be compromised by 
the overland flow water and suggest that the network is upsized to 
take account of this. The EA's At Risk of Surface Water Flood Map 
clearly indicates a flow path across the proposed car park area. 
This runoff cannot be intercepted by either Wood Brook or Upcott 
Brook and is likely to flow towards the swale which has not been 
sized to account for the additional flow. 
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Name Comment 

It is unclear whether the layout has taken into account the 
presence of both Wood Brook and Upcott 
Brook. The applicant should ensure that these features remain in 
open channels and are maintained as part of the site wide 
management responsibilities.  We note that as the proposal is to 
connect into the Wood brook, permission from Highways is not 
required. Please note that any new connection into an Ordinary 
Watercourse may require a Land Drainage Consent from DCC 
Flood & Coastal Risk Management Team prior to works 
commencing. We would be happy to provide another response if 
additional information is provided to the local planning authority. 
 

Designing Out 
Crime Officer 
 
Reply Received 
10 February 
2021 

Thank you for this application. 
1) Outline application for erection of garden centre. 
I have no objections in principle to the proposal, however, the 
available drawings and documents relating to the garden centre do 
not provide any details to allow significant comments at this time. 
 
2) Full planning for petrol filling station and associated shop 
with drive-thru coffee 
 
I can find no details with regard to the developerôs 
intentions/proposals regarding designing out crime or crime 
prevention, as such there is no way of knowing how these 
fundamental issues have been considered to reduce incidents of 
crime, disorder and anti-social/nuisance behaviour. Therefore, 
please find the following initial advice and recommendations from a 
designing out crime, fear of crime, antisocial behaviour (ASB) and 
conflict perspective. 
 
Petrol Filling Stations (pfs) can, for many reasons, become a crime 
generator in their own right, for example:  
? Wide open lanes between pump islands, so that offending 
vehicles can escape quickly. 
? The pump operator does not have good natural surveillance 
over the forecourt. Whilst modern technology such as CCTV 
assists with this, if a member of serving staff is seen from the pump 
area (i.e.: the authoriser of the pumps is just inside a large window 
overlooking the forecourt), this helps deter offenders because they 
like to try and remain anonymous. 
? Offenders like to use outside and rear pumps to refuel, this 
is because they like to think they are more anonymous.   
 
General advice: 
Service Station building/fuel forecourts 
The car parking areas would appear to benefit from good natural 
surveillance from adjacent roads, paths and nearby buildings but 
care should be taken with regard to planting, landscaping and trees 
so as to not hinder this or inadvertently create hiding places or 
locations where individuals can gather out of sight or impede 
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Name Comment 

lighting or CCTV cameras. Also landscaping should not provide 
opportunities to create short cuts. 
External doors and windows are recommended to be 
independently security tested and certificated products to an 
appropriate nationally recognised standard such as PAS24:2016 or 
similar. 
Office, store/stock rooms and staff only areas must be secured with 
suitable access control, for example a fob entry system. 
It is recommended the building be protected by a monitored 
intruder alarm, this must include the provision of personal 
attack/panic buttons for staff compliant with current Chief Police 
Officer Group guidelines.  
Consideration should be given to installing Pay a Pumpô only 
pumps furthest from the building. This not only reduces bilking 
offences, but also assists customers who want to just fuel up and 
quickly pay at the pump, rather than going into the building to pay. 
All bins should be secured in place to prevent use as climbing aids. 
 
Lighting  
This should provide even and consistent lighting around the site. 
Such lighting should also be compatible with any CCTV system, 
aid colour rendition and facial recognition whilst helping reduce fear 
of crime. 
 
CCTV 
I am assuming the service station building will have a CCTV 
system that covers both the inside and all external elevations, fuel 
pumps and electric charging points. 
Will the site be utilising ANPR cameras?  
 
Landscaping 
All landscaping on site should not hinder natural surveillance 
across the site. 
Planting and shrubs should be no higher than 500mm. 
As regards trees: 
a.  these should have their lower crown at least 1.8m above the 
ground so there is good clear natural surveillance underneath 
b.  they are not placed next to lamp columns, which when the tree 
matures will hinder light from the light column 
c.   the layout of the CCTV should be taken into account, the 
choice of any trees should not hinder CCTV coverage. 
 
Drive Thru Building 
Any proposed lighting scheme should also be suitable for CCTV, 
and aid CCTV colour rendition. Bollard lighting alone would not be 
acceptable as this do not project sufficient light at the right height to 
aid facial recognition, reduce fear of crime and do not aid CCTV 
coverage. 
External doors and windows are recommended to be 
independently security tested and certificated products to an 
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Name Comment 

appropriate nationally recognised standard such as PAS24:2016 or 
similar. 
The proposed internal layout will offer good surveillance of the car 
park. 
The store must be protected by a monitored intruder alarm. 
To assist in the detection and prevention of crime and disorder, I 
am assuming the store will have CCTV internally. I would 
recommend that CCTV also cover the car park, utility yard, external 
elevations and if planned, any outside seating area.  .  
The CCTV must have a recording format that is acceptable to the 
Police and images must be of evidential quality if intended for 
prosecution. 
Given that roof access can be gained from the external utility yard, 
it must be secured to allow staff only access and bins secured 
within to prevent them being used as climbing aids or becoming an 
arson risk. 
As with the other proposed sites, I would ask for the inclusion of a 
lockable barrier or gates at the car park entrance. 
If any clarification or further discussion is required please do not 
hesitate to contact me. 
 
Further to my response of 10th February, please find additional 
observations/comments regarding the application from the Police 
Road Casualty Reduction Officer: 
 
"Iôve had a look and a read and attached a few of my concerns that 
Iôd be grateful if you included in any response. 
 
ÅThe size of the current Round-a-bout which will make up the 
junction entrance and egress is of concern when factoring in 
HGVôs. The site includes a HGV layup area and so it is envisaged 
that there will be a steady flow of large goods vehicles. The current 
RAB junction in my mind is too small a turning diameter to 
comfortably facilitate ease of HGV traffic without interfering with the 
normal flow of the roundabout junction. 
ÅThe B3232 is a busy road and the main route for all class of 
vehicles heading across to Torrington to join the A388. The 
Highway code rules for this existing small RAB junction are rarely 
adhered too (due to its small size and the fact that 2 of the exits are 
redundant). This junction is only a few meters prior to the larger 
Roundswell multi- lane spiral roundabout junction and during peak 
traffic times the build of vehicles attempting to enter the fast flowing 
junction is backed up beyond the smaller RAB and up the B3232 
hill to Brynsworthy. This leads to traffic sitting across the RAB 
junction, with one of the redundant exits now being utilised for the 
proposed development any further congestion across the RAB will 
then have further congestion issues for vehicle leaving the main 
Roundswell spiral junction onto the B3232. 
ÅPedestrian traffic ï there needs to be careful consideration of what 
is referred to as the ódesired pedestrian routeô which in this case 
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Name Comment 

will include the direct path from the end of Old Torrington road (the 
crematorium road) straight across the exit and entry paths of the 
Roundswell RAB junction. I see that there is already provision build 
in for crossing at this location consisting of lowered curbs and 
offset tactile paving. At present there is very little if any requirement 
for pedestrians to use this crossing area and any safety concerns 
are therefore equally reflected in an absence of collision data. 
However, as soon as the proposed development is functional then 
there will be without doubt a medium to heavy footfall of pedestrian 
traffic across the main A39 to access the site facilities. The only 
other designated crossing for those travelling by foot is some 
distance away to the west (over bridge towards the 
A39/Brynsworthy junction) and is counter directional to the desired 
pedestrian route for those heading from Sticklepath developments 
and Roundswell East. 
The exit and entry lanes at the Roundswell roundabout for all 
vehicles from and too all directions are designed in such a way so 
as to provide the max free flow of traffic. The lanes are wide with 
good vehicle separation and offer very good visibility of the junction 
which by design encourages a higher than usual approach and exit 
speed. At the pedestrian crossing area to the East side of the 
junction pedestrians will need to cross at least 4 lanes of traffic 
possible 5 where the west bound approach begins to divide into 3 
lanes. The issues associated with pedestrians crossing at 
uncontrolled multi-lane carriageways are well publicised, in this 
instance as with many such similar crossings the issues will arise 
when alternate lanes are full of stationary traffic with pedestrians 
emerging from behind vehicles into lanes with faster moving 
vehicles. The pedestrian crossing situation I feel will need to be an 
area of careful consideration. 
 

Designing Out 
Crime Officer 
 
Reply Received 
12 July 2021 

I have no additional comments to those of 10th February 2021, 
which remain valid. 
 

Devon Wildlife 
Trust 
 

No response received.  

Economic 
Regeneration 
Officer 
 

No response received.  

Environment 
Agency 
 
Reply Received 
19 February 
2021 

Environment Agency position 
We object to the planning application, as submitted, because in 
sufficient information has been submitted to demonstrate that the 
risks posed to groundwater can be satisfactorily managed. This 
proposal is therefore contrary to paragraph 170 of the National 
Planning Policy Framework. 
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Name Comment 

We are also concerned that inadequate design and consideration 
has been given to surface water flows into the existing watercourse 
and proposed swale which could result in increased flood risk. We 
recommend that you consult with the Lead Local Flood Authority 
(LLFA) for their detailed comments on the surface water drainage 
design before you determine the application. 
 
Reason ï Risk to Groundwater 
Our approach to groundwater protection is set out in óThe 
Environment Agencyôs approach to groundwater protectionô. In 
implementing the position statements in this guidance we will 
oppose development proposals that may pollute groundwater 
especially where the risks of pollution are high and the 
groundwater asset is of high value. In this case position statement 
D2 - Underground storage (and associated pipework) applies. 
Groundwater is particularly sensitive in this location because the 
proposed development is located upon secondary aquifer A. The 
proposed development includes a petrol filling station. 
To ensure development is sustainable, applicants must provide 
adequate information to demonstrate that the risks posed by 
development to groundwater can be satisfactorily managed. In this 
instance the applicant has not provided this information and we 
consider that the proposed development (incorporating a petrol 
filling station) may pose an unacceptable risk of causing a 
detrimental impact to groundwater quality. 
In accordance with our approach to groundwater protection we will 
maintain our objection until we receive a satisfactory risk 
assessment that demonstrates that the risks to groundwater posed 
by this development can be satisfactorily managed. 
 
Advice ï Surface Water 
As the Flood Risk Assessment (FRA) states, current surface water 
generated on site flows North-East into Roundswell Brook. The 
designed layouts of the SuDS show swales running along the 
North of the site which would intercept these existing flow routes 
from entering into the Roundswell Brook ditch. If the swales have 
been sized to only account for the increased runoff from the 
impermeable development then the surface water from the rest of 
the site that cannot reach the ditch as it does at present will mean 
that the swale is under capacity and will result in out of bank 
flooding. Further consideration is required for this design and 
function to ensure that any changes to existing surface water flows 
will not cause an increase in flood risk. We recommend that you 
seek advice from the LLFA on this matter.  
The FRA states that "A 3 m maintenance buffer has been provided 
from the top of the bank of the watercourses". It is presumed that 
by "the watercourses" the FRA is referring to Roundswell Brook, 
Wood Brook and Upcott Brook. This watercourse buffer has not 
been shown on the site plans. It is not clear from the drawings, but 
the SuDS swale and detention basin must not encroach into this 
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maintenance buffer. You may wish to seek further information from 
the applicant to confirm that the surface water drainage features 
will not encroach into this buffer before determining the application. 
 
Advice ï Flood Risk 
If any part of the development site is within flood zone 3 then your 
Authority will need to be content that the sequential test has been 
satisfied before determining the application. 
It appears that the areas identified at risk of fluvial and surface 
water flooding are restricted to the boundary of the site. We can 
confirm that the built development is located within flood zone 1 
with access/egress via the B3232 also in flood zone 1. 
Finished floor levels of the development will be raised to 300mm 
above existing ground levels which will help to mitigate against any 
future increase in flood risk from the surrounding watercourses. 
The applicant should note that the FRA states that climate change 
could increase river flows between 30% and 40% however this 
information is incorrect. For the current climate change guidance 
for upper end scenario an allowance of 40% - 85% increase in 
fluvial flows should be considered. 
Informative ï Land Drainage Consent 
If any work is to take place in the channels of the ditches then a 
land drainage consent may be required. Consents can be attained 
from the LLFA who can advise further on this matter. 
 
Advice to the LPA 
We will maintain our objection until the applicant has supplied 
information to demonstrate that the risks posed by the 
development can be satisfactorily addressed. 
We would like to be re-consulted on any information submitted to 
address our concerns and we will provide you with bespoke 
comments within 21 days of receiving formal re-consultation. 
If you are minded to approve the application at this stage contrary 
to this advice, we request that you contact us to allow further 
discussion and/or representations from us. 

Environment 
Agency 
 
Reply Received 
17 August 2021 

We maintain our objection to the planning application, as 
submitted, because in sufficient information has been submitted to 
demonstrate that the risks posed to groundwater can be 
satisfactorily managed. This proposal is therefore contrary to 
paragraph 174 of the National Planning Policy Framework. 
As advised in our previous letter dated 19 February 2021, we 
recommend that you consult with the Lead Local Flood Authority 
(LLFA) for their detailed comments on the surface water drainage 
design before you determine the application. 
The reasons for this position are set out below. Please see our 
letter dated 19 February 2021 for advice regarding surface water 
and flood risk. 
 
Reason ï Risk to Groundwater 
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Our approach to groundwater protection is set out in óThe 
Environment Agencyôs approach to groundwater protectionô. In 
implementing the position statements in this guidance we will 
oppose development proposals that may pollute groundwater 
especially where the risks of pollution are high and the 
groundwater asset is of high value. In this case position statement 
D2 - Underground storage (and associated pipework) applies. 
 
Groundwater is particularly sensitive in this location because the 
proposed development is located upon secondary aquifer A. The 
proposed development includes a petrol filling station. To ensure 
development is sustainable, applicants must provide adequate 
information to demonstrate that the risks posed by development to 
groundwater can be satisfactorily managed. 
We have reviewed the risk assessment of 5th May 2021 by RMA 
Environmental. However, we consider that this risk assessment is 
not sufficiently detailed for the following reasons: 
1. It does not explain exactly how above ground storage tanks 
would pose a risk to public safety in this location. Please note that 
many petrol stations do have above ground storage tanks. 
2. It gives very little detail on hydrogeology and sources, pathways 
and receptors. The applicant may find our guidance on 
groundwater risk assessments at the following link useful: 
https://www.gov.uk/guidance/groundwater-risk-assessment-for-
your-environmental-permit 
As part of point 2, above, an updated risk assessment should 
provide evidence of the elevation of the water table at the site and 
hence whether, if underground storage were put in place, it would 
be sub water table. 
In accordance with our approach to groundwater protection we will 
maintain our objection until we receive a satisfactory risk 
assessment that demonstrates that the risks to groundwater posed 
by this development can be satisfactorily managed. 
 
Advice to the LPA 
We will maintain our objection until the applicant has supplied 
information to demonstrate that the risks posed by the 
development can be satisfactorily addressed. We would like to be 
re-consulted on any information submitted to address our concerns 
and we will provide you with bespoke comments within 21 days of 
receiving formal re-consultation. 
If you are minded to approve the application at this stage contrary 
to this advice, we request that you contact us to allow further 
discussion and/or representations from us. 

Environment 
Agency 
 
Reply Received 
9 September 
2021 

Further to the email of 3 September 2021 from Rebecca Allen 
(Pegasus Group), we have reviewed the 'Fuel storage feasibility 
assessment - Land at Roundswell, 
Barnstaple, Devon, EX31 2DD' - EPS, 03/09/2021, and update our 
position as follows. 
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Environment Agency position 
We consider that planning permission could be granted for the 
proposed development as submitted if a planning condition 
regarding the fuel tanks is included within any permission granted. 
Without this condition, the proposed development on this site 
poses an unacceptable risk to the environment and we would 
continue to object to the application. 
 
We also remind you of our earlier recommendation set out in our 
letter dated 19 February 2021 that you consult with the Lead Local 
Flood Authority (LLFA) before you determine the application for 
their detailed comments on the surface water drainage design and 
ensure that the SuDS swale and detention basin do not encroach 
into the maintenance buffer for the watercourses. 
 
The suggested wording for our recommended condition is set out 
below together with advice on risks to controlled waters and fuel 
storage. 
 
Condition ï Fuel tanks 
If, during development, the water table is found to be at such a 
depth that the fuel tanks would be sub water table, no further 
development (unless otherwise agreed in writing with the local 
planning authority) shall be carried out until the developer has 
submitted a risk assessment and mitigation plan to the local 
planning authority and obtained written approval from the local 
planning authority. Any mitigation shall be implemented as 
approved. 
 
Reason: To protect controlled waters. 
 
Advice ï Risk to Groundwater 
We consider that the submitted feasibility assessment is sufficient 
to enable us to remove our objection to this proposal. However, we 
have recommended the above condition because, based on the 
site investigation  information, the possibility of the tanks being sub 
water table cannot be completely discounted. 
 
Advice ï Storage of fuel 
Any facilities, above ground, for the storage of oils, fuels or 
chemicals shall be sited on impervious bases and surrounded by 
impervious bund walls. The volume of the bunded compound 
should be at least equivalent to the capacity of the tank plus 10%. 
All filling points, vents, gauges and sight glasses must be located 
within the bund. The drainage system of the bund shall be sealed 
with no discharge to any watercourse, land or underground strata. 
Associated pipework should be located above ground and 
protected from accidental damage. All filling points and tank 
overflow pipe outlets should be detailed to discharge downwards 
into the bund. 
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Appropriate procedures, training and equipment should be 
provided for the site to adequately control and respond to any 
emergencies including the clean-up of spillages, to prevent 
environmental pollution from the site operations.  
 
Please contact our National Customer Call Centre (Tel: 03708 506 
506) for further information and guidance. 
 
Informative ï Land Drainage Consent 
If any work is to take place in the channels of the ditches then a 
land drainage consent may be required. Consents can be attained 
from the LLFA who can advise further on this matter. 

Environmental 
Health Manager 
 
Reply Received 
3 February 2021 

I have reviewed this application in relation to Environmental 
Protection matters and comment as follows: 
 
1 Land Contamination 
The site appears to comprise part of what was the Old Torrington 
Road. In order to ensure that development of the site does not give 
rise to any unforeseen land contamination issues I recommend the 
following conditions be imposed: 
 
- Contaminated Land Phase 1 Condition 
- Contaminated Land (Unexpected Contamination) Condition  
 
2  Air Quality 
Based on the scale of the development and data provided in the 
Transport Assessment, there is a potential for local air quality to be 
significantly affected by the development. I recommend the 
Applicant be asked to provide an Air Quality Impact Statement with 
a view to establishing whether any significant air quality impacts 
are likely to arise, having regard to the presence of sensitive 
receptors in the vicinity.  
The Statement should be prepared by a suitably qualified air 
quality specialist and have regard to the Council's Air Quality 
Supplementary Planning Document (revised October 2020) and to 
relevant standards and guidance including that contained in the 
EPUK & IAQM document: Land-use Planning and Development 
Control: Planning for Air Quality - January 2017. The Statement 
should include recommendations for any further assessment or 
mitigation required where relevant.    
 
3  Noise 
I have reviewed the Soundguard Acoustics Environmental Noise 
Statement dated 17 September 2020. The Statement concludes: 
 
"We have no reason to consider that the location of the garage, 
forecourt, shop, EV charge points or the garden centre is 
unreasonable or offers any significant noise impact concern. The 
Drive-Thru is in very close proximity to residential development and 
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may require additional consideration, such as operational hours, 
traffic flow, screening and layout to reserve residential amenity. 
Based upon the available information we would consider that this 
development, with good design and some basic mitigation 
considerations, can be designed for the avoidance of future 
significant or adverse noise impact."    
 
I accept the above conclusions.  
 
I recommend the Applicant be asked to provide a detailed noise 
impact assessment (NIA) in relation to the proposed 'drive-thru' 
coffee shop. The NIA should be prepared by a suitably qualified 
and experienced person (Member of the Institute of Acoustics or 
equivalent), and have regard to appropriate standards and 
guidance.  
 
The NIA should consider the potential for noise associated with the 
proposals to affect the amenity of nearby residential receptors 
within dwellings and at outside amenity / garden locations. All 
sources of potentially significant noise must be considered 
including noise related to: delivery vehicles and hours when 
deliveries can take place; vehicles driving / queuing close to 
residential boundaries; any extraction / ventilation or other external 
plant; any external customer ordering or collection points; outside 
customer seating areas if relevant. The NIA should state the hours 
of operation considered for each relevant noise source and have 
regard to times when receptors are most likely to be impacted by 
noise such as evenings, Sundays or at night.  
 
4  Drive Thru - Light Spill 
The proposed drive-thru and associated vehicle access and 
parking facilities are situated close to residential properties to the 
south and southwest. As such, external lighting provision could 
impact existing residential amenity. I recommend the applicant be 
asked to submit an obtrusive light impact assessment with a view 
to establishing whether significant impacts are likely to arise and 
whether specific mitigation measures are required.  
 The assessment should be undertaken by a suitably qualified and 
experienced person and have regard to relevant standards and 
guidance including that contained within the Institution of Lighting 
Professionals Guidance Note for the Reduction of Obtrusive Light 
2020 (Environmental Zone E2 should be applied from Table 2 of 
this guidance in relation to the closest residential properties). The 
report should also include a description of any mitigation measures 
proposed where relevant.  
 
5  Construction Phase Impacts 
In order to ensure that nearby residents are not unreasonably 
affected by dust, noise or other impacts during the construction 
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phase of the development I recommend the following conditions be 
imposed: 
 
- Construction Environmental Management Plan Condition 
- Construction Hours Condition 
 

Environmental 
Health Manager 
 
Reply Received 
23 April 2021 

I have reviewed this application in relation to Environmental 
Protection matters and considered the content of representations 
received since my e-mailed comments of 3 February 2021.  I do 
not wish to make any additional comments.  My comments of 3 
February stand. 
 
For your information, I believe a noise impact assessment has 
been prepared for the applicant in relation to my comments about 
noise from the proposed drive-thru coffee shop.  I will be happy to 
comment on that document as and when it is submitted.  

Environmental 
Health Manager 
 
Reply Received 
16 July 2021 

I have reviewed the amended plans and information for this 
application in relation to Environmental Protection matters and 
refer you to comments I made by e-mail on 3 February 2021 and 
23 April 2021.   
 
I do not wish to add anything to my previous comments, which 
stand.  

Environmental 
Health Manager 
 
Reply Received 
28 July 2021 

I reviewed the two documents in relation to Environmental 
Protection matters and comment as follows: 
 
1  Air Quality 
 
I have reviewed the Entran Air Quality Assessment dated 31 March 
2021.  
- Construction Phase 
The Assessment identifies potentially significant dust related 
impacts and recommends a scheme of mitigation for managing 
dust emissions based on recognised good practice. I recommend a 
dust management plan (as per the Entran recommendations) be 
incorporated into a Construction Environmental Management Plan 
for LPA approval (I've previously recommended a CEMP 
condition).   
- Operational Phase 
The Assessment considers potential traffic related impacts 
associated with the proposals having regard to relevant standards 
and guidance. The report concludes that no significant traffic 
pollution related impacts will arise and that no specific mitigation 
measures are required. I accept the findings of the report.  
 
2  Drive-Thru Noise 
 
I have reviewed the Soundguard BS4142:2014 Noise Impact 
Assessment dated 6 April 2021. The assessment considers the 
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potential for noise arising from operation of the proposed drive-thru 
coffee shop to impact nearby residential neighbours, having regard 
to relevant standards and guidance. The report concludes that:  
 
"This BS4142:2014 assessment determines that the activity noise 
and mechanical plant of the proposed Drive Thru is unlikely to 
result in adverse or significantly adverse noise impact at the 
facades or the amenity areas of nearby noise sensitive properties." 
 
The report includes an assessment of the benefits of installing a 
1.8m high fence along the southern and western boundaries with 
the closest residential properties and concludes: 
 
 "With the addition of a 1.8m boundary close-boarded timber fence 
(or similar) some additional reductions in noise impact at nearby 
residential locations can occur. No significant changes are seen for 
the external amenity areas or the residential location of Clanton to 
the south of the site but Western Lodge to the west of the site and 
in closer proximity to the site will benefit by a reduction of ĕ3dB 
during early morning, daytime and evening hours."  
 
Given that there is inevitably some remaining degree of uncertainty 
with regard to the prediction of noise impacts, I recommend 
consideration is given to the inclusion of a close boarded fence 
along the boundaries with the two closest residential properties to 
the south and west (and particularly to the west where more 
significant benefit is predicted) as shown in the Soundguard report. 
This would provide an additional safeguard in terms of protecting 
existing residential amenity.  The acoustic fence should be of solid 
construction utilising timber of at least 20mm finished thickness 
and be designed and constructed such as to minimise the risk of 
gaps arising over time. The fence should be maintained so as to 
retain its acoustic performance thereafter.      

Fremington 
Parish Council 
 
Reply Received 
9 March 2021 

9/03/2021 12:12 - It was resolved, with no votes to the contrary, to 
recommend REFUSAL, the proposal is a departure from the Local 
Plan, there are concerns about the safety of access from and onto 
the A39 and B3232, the Parish Council would question the 
sustainability of a petrol station on site given the two established in 
the immediate vicinity and how this will fit with the Government's 
plans to be fully electric and also the sustainability and over 
intensification of coffee shops in the area.  
 
The Parish Council fully supports the original concept of a garden 
centre on the site.  
 

Fremington 
Parish Council 
 

3/08/2021 10:48 - It was resolved, with no votes to the contrary, to 
recommend REFUSAL. 
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Reply Received 
3 August 2021 

Heritage & 
Conservation 
Officer 
 
Reply Received 
24 September 
2021 

I think I have been consulted at some stage on proposed 
development of this site, because I do remember visiting Upcott 
farm, briefly, and a long while ago. I will not be able to visit again 
before the deadline of next Tuesday. 
What I can say, however, is that the land at the moment is a field, 
and as such forms part of the wider setting of the listed building, 
which was originally a farmhouse. If the land is developed, this 
agricultural setting will be eroded, and therefore the ability to 
appreciate the farmhouse in the context of part of its authentic 
setting will be diminished. It is likely that a degree of less than 
substantial harm to the significance of the heritage asset, through 
effect on its setting would result. Therefore under the provisions of 
paragraph 202 of the NPPF, the public benefits of the scheme 
would need to be taken into account when the decision is made.  
I am aware, of course, that directly to the north of the site is the 
A39 and the industrial units and housing of Roundswell estate. It is 
fair to say that the agricultural setting has already been significantly 
eroded by these developments. It could be argued that this makes 
the retention of what survives, as farmland, around the farmhouse, 
more important.  

Natural England 
 
Reply Received 
15 February 
2021 

Designated sites and protected landscapes 
Based upon the information provided, Natural Englandôs advice is 
that the proposal is unlikely to affect any statutorily designated 
sites or protected landscapes. 
 
Biodiversity net gain Development provides opportunities to secure 
a net gain for nature as outlined in paragraphs 170 and 174 of the 
NPPF and within the Defra 25 year Environment Plan. Policy ST14 
of the Joint Torridge and North Devon Local Plan also expects all 
development to provide a net gain in biodiversity. 
We advise you first to follow the mitigation hierarchy as set out in 
paragraph 175 of the NPPF and consider what existing 
environmental features on and around a site can be retained or 
enhanced before considering what new features could be 
incorporated into a development proposal. 
 
An evidence based approach to biodiversity net gain can help 
LPAs demonstrate compliance with their duty to have regard for 
biodiversity in the exercise of their functions[1] (under Section 40 
NERC Act, 2006). Biodiversity metrics[2] are available to assist 
developers and local authorities in quantifying and securing net 
gain. Local Authorities can set their own net gain thresholds but the 
Environment Bill currently proposes a 10% threshold. 
 
The use of SuDS to manage surface water run-off can also 
contribute towards green infrastructure by increasing biodiversity 
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value. Amenity value can also be increased with careful design to 
manage risk (CIRIA). .  
The RSPB/WWT[3] has produced a guide for developers and 
planners on designing and managing SuDS features that are also 
good for wildlife. We would recommend that management of the 
SuDS is included in an ecological management plan as 
maintenance of these features is key to a properly functioning 
system. 
Using native plants in landscaping schemes provides better nectar 
and seed sources for bees and birds. 
 
Protected species 
We have not assessed this application and associated documents 
for impacts on protected species. Natural England has produced 
standing advice[4] to help planning authorities understand the 
impact of particular developments on protected species. We advise 
you to refer to this advice. Natural England will only provide 
bespoke advice on protected species where they form part of a 
SSSI or in exceptional circumstances. 
 
The Institute of Lighting Professionals has produced practical 
guidance on considering the impact on bats when designing 
lighting schemes - Guidance Note 8 Bats and Artificial Lighting[5]. 
They have partnered with the Bat Conservation Trust and 
ecological consultants to write this document on avoiding or 
reducing the harmful effects which artificial lighting may have on 
bats and their habitats. Any lighting scheme should avoid direct 
lighting on natural habitats. 
 
Soils and Land Quality 
From the documents accompanying the consultation we consider 
this application falls outside the scope of the Development 
Management Procedure Order (as amended) consultation 
arrangements, as the proposed development would not appear to 
lead to the loss of over 20 ha óbest and most versatileô agricultural 
land (paragraph 170 and 171 of the National Planning Policy 
Framework). 
 
For this reason we do not propose to make any detailed comments 
in relation to agricultural land quality and soils, although more 
general guidance is available in Defra Construction Code of 
Practice for the Sustainable Use of Soils on Construction Sites, 
and we recommend that this is followed. 
 
Local sites 
The application is adjacent to a County Wildlife Site (CWS) and we 
therefore recommend that you ensure that the proposal accords 
with the local sites policies in the Local Plan/Local Development 
Framework. There may be opportunities to secure substantial 
habitat strips to buffer the CWS from the development. 
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Natural England 
 
Reply Received 
20 July 2021 

Natural England has previously commented on this proposal and 
made comments to the authority in our letter dated 15 February 
2021 (Our ref: 341347). 
The advice provided in our previous response applies equally to 
this amendment although we made no objection to the original 
proposal. 
The proposed amendments to the original application are unlikely 
to have significantly different impacts on the natural environment 
than the original proposal. Should the proposal be amended in a 
way which significantly affects its impact on the natural 
environment then, in accordance with Section 4 of the Natural 
Environment and Rural Communities Act 2006, Natural England 
should be consulted again. Before sending us the amended 
consultation, please assess whether the changes proposed will 
materially affect any of the advice we have previously offered. If 
they are unlikely to do so, please do not re-consult us. 

Open Space 
Officer 
 

No further response received.  

Open Space 
Officer 
 
Reply Received 
26 January 
2021 

26/01/2021 13:57 - On reviewing this application there appears to 
be no accommodation and therefore does not attract a POS s106 
contribution. 

Planning Policy 
Unit 
 
Reply Received 
7 April 2021 

I write in response to your recent request for policy advice 
concerning the above planning application. The adopted North 
Devon and Torridge Local Plan 2018 forms the most relevant 
development plan. All planning applications should be determined 
in accordance with policies set out in the development plan where 
they are compliant with the NPPF. 
 
The site is outside the development boundary within the adopted 
local plan. It is therefore within the countryside and has not been 
allocated for any use. Policy ST07(4) restricts development in the 
countryside unless itôs necessarily restricted to a countryside 
location, whereas Policy DM12 indicates when economic 
development is appropriate adjacent to the development boundary 
to contribute to the areaôs economic objectives. 
 
The principle of a garden centre has been established previously, 
although that consent appears to have lapsed unless it can be 
clearly demonstrated that the planning permission (46453) has 
been implemented. Either way, the principle of a garden centre 
(including any ancillary retail uses) does not raise policy issues 
provided that there is no unacceptable impact upon the adjoining 
county wildlife site in accordance with Policies ST14 and DM08. As 
such, the development shouldnôt be sited too close to the 
woodland, although the lack of public access to the rear of the 
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garden centre building area should help to minimise any adverse 
impacts. 
 
Nevertheless, it is important to avoid an unrestricted retail use, so 
the goods that can be sold need to be tied down better than they 
were last time in order to maintain its future use as a garden 
centre. 
 
Non-residential development should incorporate appropriate 
sustainable design principles (Policy ST05(2)) including the need 
for a BREEAM rating of at least Very Good. The application needs 
to be considered as a whole ï artificially dividing the site into 
phases so that each falls below the threshold for major 
development is inappropriate and contrary to policy. 
 
The provision of sustainable drainage measures is welcomed, 
especially within a defined critical drainage area (CDA). It will help 
to meet the requirements of Policy MEMO ST03 and can contribute 
to landscaping and biodiversity enhancements. However, it is 
unclear why the swale basins are shown with permanent water. 
Whilst it may have visual benefits, it would reduce the potential 
capacity for managing future surface water runoff on site after 
heavy rainfall, which is their primary purpose for being introduced, 
as required by Policy ST03 criteria (b) and (f). It is unclear whether 
these proposals with permanent water would reduce surface water 
runoff rates to the extent required by the Environment Agency 
within a CDA. 
 
In policy terms I am not convinced that adequate justification has 
been demonstrated for new development in the countryside (apart 
from the proposed garden centre), contrary to Policy ST07(4) 
where I note similar proposals were refused back in 2017. 
An identified business need for another petrol & service station and 
drive through would need to be demonstrated, as well as 
demonstrating insufficient capacity within the development 
boundary to meet this perceived need in Barnstaple, in order for 
development to be justified under Policy DM12(b). There is already 
a petrol station and service station the other side of the same 
Roundswell roundabout, which is within the development 
boundary, so travellers from both directions on A361/A39 are 
already catered for. In addition there are nearby drive throughs 
within close proximity (KFC, McDonalds, Roundswell retail park) 
which serve existing needs with a further petrol filling station 
available at Sainsburyôs, all less than ¼ mile away. All are in more 
sustainable locations (within the development boundary and 
adjoining the District Centre) than proposed by this application. 
If another petrol station / service station or drive through is deemed 
to be required, the most appropriate location would need to be 
identified through a sequential approach to site selection, as 
required by NPPF paragraphs 86 to 88, and Policy DM20. A 
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café/restaurant ancillary to the garden centre would be acceptable 
in policy terms, but any separate and independent café/restaurant 
or drive through would need to follow a sequential approach to site 
selection. Alternative sites should be assessed sequentially 
outwards from the Roundswell district centre. Alternative sites are 
likely to be sequentially closer to and more sustainable than this 
edge of town site. 
 
The proposed store is approx. 1,215 sqm net, which is above the 
floorspace threshold of 250 sqm in Local Plan (paragraph 13.116) 
for a retail impact assessment being required. This does not 
appear to have been provided.   
 
In terms of design, the proposal for timber cladding of buildings 
would appear to be appropriate. The flat roofs proposed in this 
location are not ideal in design terms, although they help to reduce 
the height and bulk of the buildings. However, if flat roofs are 
required then consideration should be given to green roofs such as 
sedum which would also help to reduce surface water run-off. 
 
The provision of electric charging points is supported, in 
accordance with the NPPF and paragraph 13.51 of the adopted 
Local Plan (Policy DM06). 
 
The proposed drive through is close to existing dwellings to the 
immediate north of the proposed site. Such development may give 
rise to an increased adverse and unacceptable impact on the 
residential amenities of the adjacent dwellings by virtue of the 
noise and disturbance that will result throughout extended periods 
of the day from early morning to late evening. This would be 
contrary to Policy DM01. It is unclear how this application has 
proposed to overcome the similar reason for refusal of a previous 
application (63090). 
 
In conclusion, there are potential policy objections to several 
aspects of this proposal and additional policy requirements that 
have not yet been addressed adequately, as set out above. 
 

Planning Policy 
Unit 
 
Reply Received 
14 May 2021 

I write further to my previous consultation response to this 
application dated 6th April 2021. Many of those comments still 
apply, but this additional response follows discussion at our 
meeting on 12th April 2021 and the additional information that was 
submitted on 15th April. 
 
I accept that the service area needs to be located adjacent to or 
visible from the main road (A39 / A361) in order to attract passing 
motorists. As such, a sequential approach to site selection isnôt 
likely to find any suitable alternative sites (along the main road) 
closer to an existing town or district centre. If a sequential test is 
not required then a retail impact assessment to assess the impact 



Page 27 of 109 
 

Name Comment 

on premises in town and district centres is also unnecessary, 
notwithstanding the size of the proposed store (approx. 1,215 sqm 
net) being greater than the floorspace threshold of 250 sqm in the 
Local Plan (paragraph 13.116). In any event, it is considered 
unlikely that the proposed facility would have any material impact 
on existing cafes and catering premises in the town and district 
centres. 
 
There are no obvious alternative sites available on the northern 
side of the main road (within the development boundary), so the 
service area would need to be sited on the southern side of the 
road, which falls within the countryside. Policy ST07(4) restricts 
development in the countryside unless itôs necessarily restricted to 
a countryside location, but on balance there is probably sufficient 
justification for this development to be located in the countryside 
immediately adjacent to the development boundary, by virtue of its 
siting requirements and lack of suitable alternative options. 
 
I accept that demonstrating additional need for the development is 
not a policy requirement. Whilst there is an existing service area 
and drive-thru takeaway on the opposite side of the same 
roundabout, competition from an alternative provider is not 
objected to in terms of national or local policy. 
 
At the meeting it was stated that provision of larger sustainable 
drainage measures could be proposed. However, I have no 
received any further details whether this has been incorporated. In 
policy terms, the primary purpose of sustainable drainage 
measures is to reduce the rate of flow of surface water drainage, 
especially within a defined critical drainage area (CDA). However, it 
remains unclear the extent to which maintaining the swales with 
permanent water would reduce surface water runoff rates after 
heavy rain, and whether this reduced SuDS capacity is acceptable 
to the Environment Agency and meets the requirements of Policy 
ST03 criteria (b) and (f). 
 
I maintain that non-residential development should incorporate 
appropriate sustainable design principles (Policy ST05(2)) 
including the need for a BREEAM rating of at least Very Good. The 
application as a whole proposes in excess of 1000sqm of non-
residential floorspace so the threshold triggering the BREEAM 
assessment is triggered. The BREEAM assessment for the service 
station and drive-thru buildings need to be submitted and 
considered as part of this application. It is not currently possible for 
the garden centre building, which could be conditioned to require a 
BREEAM assessment to be submitted as part of reserved matters 
and detailed design. 
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Name Comment 

Artificially dividing the site into phases so that each falls below the 
threshold for major development is inappropriate and contrary to 
policy. 
 
I am aware that other aspects of the proposal in relation to highway 
safety and amenity of adjoining residents have not yet been 
resolved adequately. 
 

Planning, 
Transportation 
& Environment 
 
Reply Received 
22 July 2021 

Outline application response: 
Paragraph 8 of the National Planning Policy for Waste and Policy 
W4 of the Devon Waste Plan requires major development 
proposals to be accompanied by a Waste Audit Statement. This 
ensures that waste generated by the development during both its 
construction and operational phases is managed in accordance 
with the waste hierarchy, with a clear focus on waste prevention in 
the first instance. A key part of this will be to consider the 
potential for onsite reuse of inert material which reduces the 
generation of waste and subsequent need to export waste off-site 
for management. It is recommended that these principles are 
considered by the applicant when finalising the layout, design and 
levels. 
This application is not supported by a Waste Audit Statement and it 
is therefore recommended that a condition is attached to any 
consent to require the submission of a statement at reserved 
matters stage to demonstrate all opportunities for waste 
minimisation, reuse and recycling have taken place. 
 
Full application response: 
Paragraph 8 of the National Planning Policy for Waste and Policy 
W4 of the Devon Waste Plan requires major development 
proposals to be accompanied by a Waste Audit Statement. This 
ensures that waste generated by the development during both its 
construction and operational phases is managed in accordance 
with the waste hierarchy, with a clear focus on waste prevention in 
the first instance. A key part of this will be to consider the potential 
for on-site reuse of inert material which reduces the generation of 
waste and subsequent need to export waste off-site for 
management. It is recommended that these principles are 
considered by the applicant when finalising the layout, design and 
levels. 
 
It is noted that this application is not supported by a Waste Audit 
Statement and it is therefore recommended that a condition is 
attached to any consent to require the submission of a statement in 
advance of the commencement of development. 
 
Devon County Council has published a Waste Management and 
Infrastructure SPD that provides guidance on the production of 
Waste Audit Statements. This includes a template set out in 
Appendix B, a construction, demolition and excavation waste 
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Name Comment 

checklist (page 14) and an operational waste checklist (page 17). 
Following the guidance provided in the SPD will enable the 
applicant to produce a comprehensive waste audit statement that 
is in accordance with Policy W4: Waste Prevention of the Devon 
Waste Plan. This can be found online at: 
https://www.devon.gov.uk/planning/planning-policies/minerals-and-
wastepolicy/mineral-safeguarding-spd. 
 

South West 
Water 
 
Reply Received 
28 January 
2021 

I refer to the above application and would advise that South West 
Water has no objection. 
 
Please note a public water main crosses the site as shown on the 
attached plan and no buildings/alterations to ground cover will be 
permitted within 3m of it. 

South West 
Water 
 
Reply Received 
9 July 2021 

Please refer to our comments already available on the planning 
application dated 28/01/21. 

Sustainability 
Officer 
 
Reply Received 
27 January 
2021 

The submitted Phase 1 Habitat Survey (2017) (HS) and 
subsequent Ecology Update (2020) provides a summary of site 
habitat composition and concludes that no further protected 
species survey effort is considered necessary. General measures 
for hedgerow and wildlife protection during the construction phase 
are included however there are no detailed recommendations to 
mitigate habitat loss and provide habitat enhancement which would 
result in a net gain for biodiversity.  
 
The HS does not adequately consider the potential for significant 
impacts on foraging and commuting species or the potential for 
light spill on boundary features and the woodland to the east and 
south. In the absence of any protected species surveys a detailed 
internal and external lighting specification should accompany both 
elements of the proposal and demonstrate that sensitive dark 
corridors are maintained below illumination thresholds of 0.5lux 
https://www.bats.org.uk/our-work/buildings-planning-and-
development/lighting.  
 
A Defra biodiversity metric is required to quantify habitat losses 
and gains and to inform site design and detailed landscaping 
proposals. The submitted Masterplan demonstrates the intended 
landscaping provisions but these are indicative and not currently 
supported by a detailed planting specifications. The proposed 
enhanced tree planting and grassland habitat strips are supported 
but must be quantified to ensure an overall net gain in biodiversity 
of at least 10%.  
 
A detailed Construction Environment Management Plan (CEMP) 
will be required to specify construction best practice including root 

https://www.devon.gov.uk/planning/planning-policies/minerals-and-wastepolicy/mineral-safeguarding-spd.
https://www.devon.gov.uk/planning/planning-policies/minerals-and-wastepolicy/mineral-safeguarding-spd.
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Name Comment 

protection zones and protection of soil structure in proposed areas 
of habitat and landscape mitigation. A detailed Landscape and 
Ecological Management Plan (LEMP) will be required to 
demonstrate the provision of habitat as defined by the biodiversity 
metric and clearly establish the framework for implementation, 
management, monitoring and remediation of all retained and 
enhanced habitats. The LEMP should also be clearly informed and 
reference the lighting strategy where appropriate. 
 
The CEMP/LEMP and lighting strategy can be secured by an 
appropriately worded condition on the outline element of the 
proposal. The Defra metric and subsequent landscape proposals 
are required to inform the determination of both the full and outline 
elements of the application. Any requirement for offsite habitat 
mitigation must be established prior to determination and secured 
through the most appropriate financial mechanism.  

Sustainability 
Officer 
 
Reply Received 
24 August 2021 

The BNG calculation and report are an appropriately detailed 
estimate of site value and extent of mitigation necessary to deliver 
a net gain. The BNG report concludes that the illustrative Site 
Layout would result in a moderate gain in biodiversity although 
falling short of the necessary 10%. 
 
However, I remain concerned that we still have no detailed 
landscaping proposals, planting specifications or LEMP for either 
element of the application. A large proportion of the mitigation 
necessary to achieve a 10% gain is within the Outline element of 
the proposal and therefore would not be appropriately secured. 
Any shortfall in delivery of landscaping and habitat provision in a 
subsequent detailed application would result in the need for further 
offsite habitat provision, in addition to that already proposed. 
 
A potential solution would be for the BNG delivery to be 
subdivided, with a clear breakdown of the biodiversity units 
anticipated for delivery on each of the two elements of the hybrid 
application and through any additional offsite credits. Any 
subsequent changes at Reserved Matters resulting in an additional 
requirement for offsite contributions could then be easily quantified. 
 
There are further issues which still appear to have not been 
addressed and could result in a significant ecological impact and 
requirement for changes to the layout and/or 
mitigation/compensation: 
· The HS does not adequately consider the potential for significant 
impacts on foraging and commuting species or the potential for 
light spill on boundary features and the woodland to the east and 
south. In the absence of any protected species surveys a detailed 
internal and external lighting specification should accompany both 
elements of the proposal and demonstrate that sensitive dark 
corridors are maintained below illumination thresholds of 0.5lux 
https://www.bats.org.uk/our-work/buildingsplanningand-
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development/lighting. Key areas of concern would be the mature 
woodland to the east of the drive through and south of the garden 
centre access road. Both would be subjected to significant increase 
in lighting from vehicles, street lighting, advertisements, etc. 
· A detailed Construction Environment Management Plan (CEMP) 
will be required to specify construction best practice including root 
protection zones and protection of soil structure in proposed areas 
of habitat and landscape mitigation. 
· A detailed Landscape and Ecological Management Plan (LEMP) 
will be required to demonstrate the provision of habitat as defined 
by the biodiversity metric and clearly establish the framework for 
implementation, management, monitoring and remediation of all 
retained and enhanced habitats. The LEMP should also be clearly 
informed and reference the lighting strategy where appropriate. 
The CEMP/LEMP and lighting strategy can be secured by an 
appropriately worded condition on the outline element of the 
proposal. 
· Requirement for offsite habitat mitigation must be established 
prior to determination and secured through the most appropriate 
financial mechanism. 

Sustainability 
Officer 
 
Reply Received 
26 August 2021 

As discussed I have now talked this through with Matt Brown and 
Sarah Jennings (County Ecologist) and we have agreed that a 
flexible approach to BNG across the full/outline elements of hybrids 
is perhaps appropriate. However, this means we do need to ensure 
that conditions are appropriately robust to provide assurances that 
the proportionate BNG units are delivered at each phase of 
development and any shortfall is addressed. I would suggest 
therefore that the following is secured via appropriately worded 
conditions: 
 
Å A full BNG update is provided alongside the CEMP/LEMP 
for each element/phase of development.  
Å The initial BNG update will need to quantify the delivery of 
biodiversity units required and anticipated within the Full element of 
the application in accordance with detailed landscaping plans.  
Å The initial BNG update will need to demonstrate the 
proportion of remaining biodiversity units to be delivered through 
the Outline element and through any required offsite credits. 
Å Any outstanding biodiversity units required to mitigate the 
Full element of the application proposed for delivery through the 
Outline will be delivered within X period of time. Failure to do so will 
require the outstanding credits to be delivered through the existing 
offsite agreement.  
Å CEMP/LEMP 
 
The following needs to be addressed in determination of the hybrid 
application 
Å Provision of a framework agreement with a biodiversity 
broker will be required stating the number of credits to be delivered 
in accordance with the BNG. 
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Å Detailed landscaping plan and planting specification for the 
full element of the application 
 
My key area of concern is the supporting information in terms of 
protected species and lighting along the woodland edges from 
vehicle movements, street lighting, advertising, etc. Without 
appropriate protected species activity surveys and subsequent 
lighting specifications there is no guarantee that the woodland 
edge and an appropriate dark buffer (at least 5m) could be 
maintained. An appropriately worded condition could be used to 
secure a dark buffer around the woodland edge, but the current 
layout is clearly significantly constrained in its ability to deliver and 
maintain it.  

Sustainability 
Officer 
 
Reply Received 
14 December 
2021 

Iôm generally supportive of the sustainability design measures 
introduced within the Full element of the proposal. While the 
individual buildings fall below the BREEAM threshold securing 
electric charging points and renewable energy generation will 
reduce the overall impact of the scheme.  

Tawstock Parish 
Council 
 
Reply Received 
19 February 
2021 

19/02/2021 13:29 - Concern was expressed regarding pedestrian 
access to the site on health and safety grounds. People from the 
New Innovation Centre, the end of Old Torrington Road and the 
Trading Estate will visit the on-site food store and would need to 
cross the busy main roads with no crossing provision. Concern was 
also expressed regarding HGV lorries accessing the site with only 
parking for 2 HGV vehicles proposed and the associated traffic 
issues. 
 
It was agreed to request the ward member Councillor Saxby to call 
in the application for consideration/determination by the NDC 
Planning Committee 
 

Tawstock Parish 
Council 
 
Reply Received 
22 July 2021 

22/07/2021 10:19 - RECOMMENDED Refusal on highway safety 
grounds and lack of details regarding the implementation of the 
Toucan crossing and how vehicles will effectively slow down on the 
A39. 
 

  
Neighbours 
 

Comments No Objection Object Petition No. Signatures 

2 1 6 0.00 0.00 

 

¶ Impact on Grade II listed building, Upcott Farm  

¶ Noise pollution  

¶ Impact on nature conservation  

¶ Impact on visual amenity  

¶ Pedestrian safety  

¶ Traffic generation  
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¶ HGV and design of internal layout  

¶ Concerns that no residents in the area have been notified about application  

¶ Hazardous material odour from the garage  

¶ Neighbouring amenity  
  
Considerations 
 
UPDATE TO REPORT 
 
This application was deferred from the 10th November 2021 committee. 
 
The minutes from the above committee were as follows: 
 

ñThe Committee considered a report by the Service Manager (Development 
Management) (circulated previously). The Service Manager (Development 
Management) addressed the Committee and advised that: 
 

¶ The application was a hybrid application covering a site of 1.44 hectares 
which included the provision of a garden centre, carpark and associated 
infrastructure. The full application included a petrol filling station, shop and 
ódrive-thruô coffee shop.  

¶ The extant planning was for a garden centre.  
 
The Service Manager (Development Management) provided the Committee with 
the: 
 

¶ Location plan- the site was on the eastern side of Roundswell, with the 
employment hub to the west side of the roundabout.  

¶ Proposed site plan in relation to the full application and the outline 
application.  

¶ The scheme elevations, floor plans, canopy elevations, street scenes and 
landscaping mitigation.  

¶ Photos of the site and its access to the B3232  

¶ Views of the site and the surrounding boundaries.  
 
The Service Manager (Development Management) advised that:  
 

¶ The application should be considered as a roadside services facility.  

¶ Highway safety for pedestrians was a key issue for the siteôs use. There 
was an existing uncontrolled crossing which would become controlled 
through this proposal.  

¶ The applicant had previously made arrangements with Devon County 
Council (DCC) and paid £200,000 for the provision of a toucan crossing by 
DCC. This had not been provided.  

¶ Paul Young of DCC was in attendance, but it was noted that although DCC 
had expressed concerns over the safety of the access, no written evidence 
had been provided to the Planning Authority.  

¶ There would be little impact on neighbouring residents as there were fair 
distances between the site and the nearest neighbours, however, acoustic 
screening would be installed.  
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¶ If the application was successful, additional conditions would be required. 
 
Richard Fritter (supporter) addressed the Committee.  
 
The Corporate and Community Services Officer read a statement from Sarah 
Newton (objector) to the Committee. 
 
David Onions (agent) addressed the Committee. In response to questions from 
the Committee, the Senior Planning Officer (SM) advised the crossing area 
included dropped kerbs. There would be a crossing within the site boundary but 
that none was required on the B-road. She confirmed this would be outside of the 
ownership of this application. Paul Young of DCC addressed the Committee. The 
Service Manager (Development Management) advised that: 
 

¶ There was an existing uncontrolled crossing in situ across the B-road. It 
was not within the control of the applicant to provide a controlled crossing.  

¶ Works had taken place on site and it had been deemed extant. This had 
been scrutinised extensively with the legal team and the Chief Executive.  

¶ The application was being considered under exceptional circumstances. 
The need for services along that stretch of the A39 had been considered 
and plans would be required to provide such facilities.  

 
In response to questions from the Committee, the Service Manager 
(Development Management) confirmed:  
 

¶ The preference was to achieve biodiversity onsite where possible. Although 
a project was in progress with the Biosphere and AONB to select sites to be 
used to mitigate adverse effects on the environment.  

¶ The design focus for this site was of ógreen/natureô. 

¶ Increased emphasis was required on the green energy provision of the fuel 
station, with more electric vehicle (EV) charging stations rather than petrol 
pumps.  

¶ The location of the site along the A39 was key in the consideration of the 
application with access to an electrical supply.  

 
RESOLVED that it being 11.48 a.m. the meeting be adjourned for a five minute 
comfort break and reconvene at 11.53 a.m.  
 
RESOLVED, that it being 11.53 am the meeting continue in order for the 
remaining business to be transacted.  
 
In response to a request from the Committee, the Service Manager 
(Development Management) reconfirmed the planning proposal (in brief) as per 
page 77 of the agenda report.  
 
RESOLVED (8 for, 4 against) that the application be DEFERRED for two cycles 
for the following reasons:  
 
a. To see if there was appetite to resolve the highways issues with Devon County Council.  
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b. To seek to improve sustainability on site, including compliance with the Building Research 
Establishment Environmental Assessment Method (BREEAM); and  

c. ¢ƻ ƭƻƻƪ ŀǘ ǘƘŜ ŎƘŀǊŀŎǘŜǊ ŀƴŘ ƛŘŜƴǘƛǘȅ ƻŦ ǘƘŜ ǇǊƻǇƻǎŀƭΦέ 

 
Further plans and documents have been received as follows: 
 

¶ 1914_P11 C ï Proposed service station building elevations and floor flood 
and received on 09 December 2021 

¶ 1914_P12 C ï Proposed elevation and floor plan Coffee drive-thru and 
received on 09 December 2021  

¶ 1914_P23 ï Sustainable Design & Biodiversity Net Gain Improvement 
Features and received on 09 December 2021 

¶ 1914_P24 B ï Roadside Services Building ï Artist Impression 

¶ Legal opinion by Christopher Katkowski QC, Kings Chamber dated 11 
December 2021 and received 13 December 2021 

 
The three areas for deferral will be looked at in turn.  
 
HIGHWAYS 
 
i)  Potential for physically preventing crossing the A39  

 
The agent has clarified that they had already explored the potential for 
physically preventing crossing the A39 at Roundswell Roundabout.  DCCHW 
have commented that this would necessitate the provision of a Stopping-Up 
Order rather than a Traffic Regulation Order, for which no certainty can be 
provided and could not be conditional on any planning approval.  
 

 
Figure 1 - Potential footpath closure which has previously been discussed with 
DCCHW 
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ii) Bridge or underpass 
 
Whilst this option has been considered the cost is prohibitive (over £2 million) 
relative to the scheme and there is some doubt whether there is sufficient land 
to accommodate it on the north side of the A39. In this respect DCCHW have 
commented that they do not recall seeing a design for an underpass or bridge 
but acknowledge the likely minimum costs.  
 
iii) Provided full details of Toucan crossing over the A39 with a series of 

independent Road Safety Audits and DCCHW having previously supported 
it 

 
In this respect DCCHW have commented ñWhilst I note approval of the 
proposed Toucan Crossing by others, the original Toucan Crossing proposal 
was prior to DCC formalising its desire to dual the A39 between Lake and 
Roundswell Roundabouts, and prior to the decision of DCC Cabinet to resist at-
grade crossing facilities on the North Devon Link Road/Atlantic Highway.ò 
 
From the discussions in the November 2021 committee it was evident that 
DCCHW had no concerns about the garden centre and fuel station.  The 
principle concern relates to the potential for the restaurant/ food elements of the 
amenity building to become a substantial draw to residents living north of the 
site, resulting in an increase in crossing the A39 at Roundswell Roundabout.  
 
The TRICS data the applicant has presented comments that the proposed 
development would result in less crossing movements of the A39 than the 
consented development.  DCCHW had commented that their view was this may 
not come to fruition as no survey can replicate every site circumstances and in 
particular the actual operation of the food outlets my increase its attractiveness 
to residents.  
 
In dialogue with DCCHW since the committee meeting the applicant has again 
explained, the food offer is an essential part of the proposed EV charging 
strategy which is a key part of the proposed development and in line with the 
LTP objective to reduce emissions. However, they are keen to provide the 
highway authority with the comfort they need to be satisfied that the food offer 
will operate as an ancillary function and not be a destination in its own right. 
 
In order to address these concerns the applicant has suggested a series of 
controls via planning condition as follows:  
 

1. The principle use of the development hereby permitted consists of the 
fuel station amenity building which shall be a single unit and shall only be 
operated as a single unit consisting of retail shop, toilets, back of house 
storage and staff facilities, communal seating area of circa 60 covers and 
2 food outlet areas. The 2 food outlets hereby permitted shall not occupy 
any more than 97sq.m and 65sq.m respectively as shown on drawing 
SK003 (attached).  The layout of the fuel station amenity building shall 
remain in general accordance with plan SK003. 
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2. The coffee shop unit hereby permitted shall only operate as a coffee shop 
use falling within Class E of the Use Classes Order and shall not be used 
as a sui generis hot food takeaway.  

 
Whilst the applicantôs suggested conditions are noted, it should be noted that 
condition 4 already reads as: 
 
Unit size, concessions and subdivision - Petrol Filling Station  
The Petrol Filling Station building (which is the óprinciple useô) hereby permitted 
shall be operated as a single unit with all uses within being ancillary to that 
principle purpose and shall not otherwise be subdivided/operated without the 
express permission in writing from the Local Planning Authority. For avoidance 
of doubt, the ancillary uses shall not have drive-thru facilities unless approved 
in writing by the Local Planning Authority. 
 
Reason: 
To safeguard the vitality and viability of Barnstaple Town Centre in accordance 
with Policies ST07, BAR, DM12, DM20 of the North Devon and Torridge Local 
Plan. In addition the technical reports relating to highways impacts of the 
development only refer to an ancillary retail use/shop within the Petrol Filling 
Station. 
 
Furthermore, condition 9 reads as: 
 
Notwithstanding the provisions of the Town and Country Planning (General 
Permitted Development) Order 2015 (or any order revoking and re-enacting that 
Order) express planning permission shall be obtained for any development 
within: 
 
a) Class A - Development consisting of a change of use of a building from a 

use falling within Class A3 (restaurants and cafes) of the Schedule to the 
Use Classes Order, to a use falling within Class A1 (shops) or Class A2 
(financial and professional services) of that Schedule of Part 3 of the Order. 

b) Class J (Installation or alteration of solar equipment on non-domestic 
premises) of Part 14 of the Order. 

c) No mezzanine or other form of internal floor to create a first floor level shall 
be constructed in the Petrol Filling Station or Drive Thru Coffee shop. 

 
Reason: 
To ensure that the premises are only used for its intended purposes as an A3 
use as any other use would need to be subject of further traffic assessment and 
viability assessment. The inclusion of solar PV equipment on the building would 
need to be assessed by the Authority to ensure it would not detract from the 
appearance of the building or the character of the wider area. 
 
DCCHW have commented in their most recent response that their concerns not 
only relate to the residential catchment area which, in their opinion is 
significant, but also users of Roundswell Business Park (East) and PETROC. 
They have commented that they are aware that consideration can only be given 
to the proposed Uses of the land and buildings rather than the potential end 
users. However, they remain of the view that food and drink, particularly of a 
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take-away nature, will prove to be more attractive than the consented uses on 
the site. 
 

DCCHW have further commented that ñthis proposal is likely to result in a 
greater risk to those vulnerable users that may look to cross the A39 either 
without the benefit of a formal crossing facility or, as in this instance, where a 
Toucan Crossing facility is proposed, but does not satisfy the safe movement of 
its usersò. 
 
DCCHW maintain their concerns that were previously raised.  
 
Legal Opinion submitted by applicant  
 
The applicant has also submitted a legal opinion, received by the LPA on 13 
December 2021 which considers the prospects of success for an appeal should 
members overturn officer recommendation of approval based upon DCCHWôs 
objection. This concludes that DCCHWôs objection has not been substantiated 
by any technical evidence in support of its assertions that the findings of 
Technical Note 1 and Technical 4 are incorrect.  None of the components of the 
DCCHWôs objection appear to be supported by evidence and they consider than 
an Inspector would be likely to uphold such an objection at appeal.  Without 
technical evidence to support a highways reason for refusal, the legal opinion 
states that the Council, if it sought to defend any refusal at appeal without such 
evidence, would be potentially vulnerable not only to losing the appeal but also 
to an award of costs.  The legal opinion references the following criteria which 
are potential reasons for costs which are detailed in the planning policy 
guidance including: 
 

¶ Failure to produce evidence to substantiate each reason for refusal on 
appeal 

¶ Vague, generalised or inaccurate assertions about a proposalôs impact, 
which are unsupported by any objective analysis 

¶ Refusing planning on a planning ground capable of being dealt with by 
conditions risks an award of costs, where it is concluded that suitable 
conditions would enable the proposed development to go ahead 

¶ Not determining similar cases in a consistent manner 

¶ Failing to grant a further planning permission for a scheme that is the 
subject of an extant or recently expired permission where there has been 
no material change in circumstancesò. 

 
The Legal opinion comments that the response provided by DCCHW is vague 
and generalised and has not been supported by any analysis.  The Legal 
opinion states that the lack of safe pedestrian access to the site is capable of 
being addressed by way of a condition or obligation securing the provision of a 
controlled crossing.  If members are minded to go against officer 
recommendation on the basis that a toucan crossing is unsafe, the Legal 
opinion comments that this would represent a great inconsistency with the 
DCCHW and the LPAôs previous position in relation to the earlier permission 
when a contribution of £200,000 was considered necessary to make the scheme 
acceptable. 
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In light of the above the effects of the proposed development on the highway 
network would not be ósevereô and the proposed development is considered to 
accord with Policy DM05 of the North Devon and Torridge Local Plan.  
 
IMPROVEMENTS TO SUSTAINABILITY ON SITE 
 
A plan detailing sustainable design and bio-diversity net gain improvement has 
been submitted which aims to identify the various low carbon/ sustainability 
measures which the proposal will deliver.  This includes: 
 

¶ The first 4 fast charging electric charging points in the area on the main 
road network. This would increase to 15 chargers as electric vehicles 
predominate. The scheme has been designed so that in due course the 
petrol filling element can be removed altogether. This proposal is directly 
aimed at a supporting the switch to green energy and facilitate the use of 
electric vehicles in North Devon. 

¶ The filling area canopy, PFS building and drive-thru coffee shop are all 
proposed to have PV panels installed on roofs (371 panels in total) 
delivering 155kWp. A condition will be imposed on the grant of approval as 
no detailed elevations or roof plans have been provided and the LPA would 
need to ensure that they do not impact on the landscaping setting or have 
any amenity or public health impacts in respect of flint and glare issues.  

¶ The PFS building and drive-thru coffee shop would be heated via air source 
heat pumps.  

¶ The scheme will deliver a sustainable drainage solution which takes on 
board climate change as well as creating new wet habitats  

¶ The scheme will deliver substantial new tree planting (over 70 new trees), 
new hedgerows and other planting improving its biodiversity as well as a 
contribution to the biosphere ï a pre-commencement condition for the 
provision, implementation and maintenance of detailed landscape 
proposals has already been imposed. 

 
The Sustainability Officer has commented that he is generally supportive of the 
sustainability design measures introduced within the Full element of the 
proposal. He has commented that whilst the individual buildings fall below the 
BREEAM threshold securing electric charging points and renewable energy 
generation will reduce the overall impact of the scheme.  
 
CHARACTER AND IDENTITY 
 
Amended elevations have been received which emphasise the timber cladding 
on the buildings.   
 
One has to acknowledge that the proposed full element of the application is a 
roadside facility so the architectural language does need to be familiar so 
travellers do stop and use them.  Whilst concerns was raised at the November 
2021 committee in terms of the flat roofs of the buildings on the full element, it 
is considered pitched roofs would increase the overall mass and bulk.  In 
addition the Node building as built (previously known as the Enterprise Centre) 
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is a flat roofed building, so the proposed development is not considered to look 
out of context when compared to the Node building opposite.  The development 
is considered in accordance with Policy DM04 of the North Devon and Torridge 
Local Plan.  
 

 
Figure 2 ï Flat roofed Node building opposite site.  
 

 
Figure 3 ï Artist impression of PFS  
 
It is acknowledged that solar panels are proposed for the Petrol Filling Station 
(PFS) building, pump canopy and drive thru coffee shop.  Concern has been 
raised with the agent about the height of the solar panels as no detailed 
elevations or roof plans have been received and the section drawing provided 
for the PFS building shows the solar panels being of a height of approximately 
0.95 metre.  It is considered a more streamline approach may be required so the 
solar panels do not add to the mass and bulk of the buildings.  The agent has 
commented that all the items they have shown on the roofs of the building are 
below the surrounding parapet and will make no difference to height of the 
buildings and will not be visible from the ground.  Whilst the parapet is clearly 
visible on the drawings on the PFS building, no section drawing has been 
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submitted for the coffee-drive thru demonstrating it is below the parapet and the 
pump canopy does not appear to have a parapet.  In light of this on the grant of 
approval a condition would need to be imposed to ensure that the height of the 
buildings shall be no taller once the solar panels have been installed than the 
ridge height proposed so the surrounding parapet can conceal the solar panels.  
 
OTHER MATTERS 
 
The LPA are in receipt of what potentially is a further representation on the 
application which had been sent to County Hall but no reference to the 
application number has been given and the LPA currently also have an 
application for the Node building opposite. The correspondence refers to 
highway safety matters in respect of driving down the B3232 from Brynsworthy 
direction towards Barnstaple where traffic builds up and that a lot of traffic 
passes the houses at the top of the hill at speed. 
 
Conclusion 
 
To summarise, in respect of highways considerations the potential for 
physically preventing crossing the A39 has been explored, however no certainty 
can be provided with this option and this could not be conditioned.  
 
The cost of providing a bridge or underpass is prohibitive. 
 
The Legal opinion asserts that DCCHWôs objection has not been substantiated 
by any technical evidence in support of their assertions.  The Legal opinion 
states that the lack of safe pedestrian access to the site is capable of being 
addressed. 
 
If members are minded to go against officer recommendation on the basis that a 
toucan crossing is unsafe, this would represent an inconsistency with DCCHW 
and the LPAôs previous position in relation to the earlier permission when a 
contribution of £200,000 was considered necessary to make the scheme 
acceptable. 
 
Members attention is drawn to the Legal opinion which references criteria which 
are potential reasons for costs against the council should the application be 
refused. 
 
A S278 agreement would be required for the implementation of the Toucan 
crossing over the A39 as well as the detailed design of the footway is 
constructed to an appropriate width to accommodate a shared 
footway/cycleway. The independent road safety audit and other evidence 
provided by the applicant has demonstrated that a well-designed Toucan 
crossing can be safely implemented on the eastern arm of the Roundswell 
roundabout. 
 
It is considered that effects of the proposed development on the highway 
network would not be ósevereô and the proposed development is considered to 
accord with Policy DM05 of the North Devon and Torridge Local Plan. 
 



Page 42 of 109 
 

In respect of improvement to sustainability on site a number of measures are 
proposed including electric charging points and renewable energy generation 
which would reduce the overall impact of the scheme. 
 
In respect of character and identity amended plans have been received which 
emphasise the timber cladding on the proposed buildings.  It is considered a 
pitched roof would increase the mass and bulk of the buildings and one needs 
to acknowledge the Node building is a flat roofed building. 
 
It is considered the proposal satisfies the economic, social and environmental 
roles of sustainable development and having regard to the relevant provisions 
of the NPPF and policies within the North Devon and Torridge Local Plan, there 
are no other material planning considerations which prevent the granting of 
planning permission. 
 
Original committee report from November  
 
Proposed Description 
 
This is a hybrid application which seeks outline planning permission for the erection of 
garden centre and full planning permission for a petrol filling station and associated 
shop with drive-thru coffee shop with associated site works including car parking and 
other associated ancillary infrastructure. The development would include off-site works 
to include the completion of a Toucan crossing on the eastern arm of the Roundswell 
roundabout. 
 
The application has been submitted on the basis that there is an extant permission for 
the garden centre. 
 
Roadside facilities comprising petrol filling station and associated shop and 
drive-thru coffee shop totalling a gross floor area of 1215 square metres 
 
In brief the proposal includes: 
 
Petrol Filling Station Building 
 

¶ Single storey petrol filling station building with ancillary retail area, 2 ófood to goô 
outlets. Seating for circa 60, toilets, store areas with a Gross Internal Area (óGIAô) 
of 650 square metres and Gross External Area (GEA) of approximately 704.34 
square metres.  

¶ Canopy covered fuel dispensing forecourt with four pump islands allowing for 8 
vehicles to simultaneous refuel 

¶ Canopy covered dedicated HGV fuelling area with one pump allowing for 2 
vehicles to refuel at any one time 

¶ Provision of 51 no. car parking spaces including 2 disabled spaces as well as 4 
dedicated electric vehicle charging points 
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Drive Thru coffee shop  
 

¶ Single storey drive-through coffee shop with GEA of 167 square metres and 
Gross External Area (GEA) of approx. 197.45 square metres which would have 
its own independent car parking provision 

 
Outline proposed for garden centre Up to 6000 square metres ï GEA 
 
All matters reserved apart from access into the site. Access into the site is via the 
shared site access road from the B3232. 
 
The proposal would provide a garden centre to replace the existing St Johnôs Garden 
Centre located within Barnstaple. The Planning Statement comments at paragraph 3.9 
that this would be on the same basis for the Council granting planning permission 
46453 as amended by application 57389, albeit on a reduced scale to the consented 
development. 
 
This hybrid application has been advertised as a Departure from the Development 
Plan.   
 
The application has been accompanied by the following plans and documents: 
 

¶ 19 14 P04 ï Location plan, received 22 December 2020 

¶ 1914 P13 Rev B ï Canopy received 19 January 2021 

¶ 3150.001 ï Tree Survey & Constraints Plan and received 22 December 2020 

¶ 5884 A01, Existing site levels, received 15 January 2021 

¶ Design and Access Statement, November 2020 

¶ Planning Statement, December 2020 including Tim Hancock Report relating to 
an assessment of need for roadside facilities, June 2020 

¶ Phase 1 Habitat Survey, North Devon Ecology dated 4 January 2017  

¶ Update to Ecology Report by Orbis Ecology, dated 21 September 2020 

¶ Biodiversity Net Gain Assessment by Orbis Ecology issued 09/02/2021  

¶ Environmental Noise Statement dated 17th September 2020 

¶ Flood Risk Assessment and Drainage Strategy by RMA Environmental dated 25 
November 2020 

¶ Transport Assessment by Entran Ltd dated November 2020 

¶ Landscape & Visual Impact Appraisal SPP/3150/doc.1 by Swan Paul Partnership 
Ltd dated December 2020 

¶ Structural Calculations ï Trial Pit Investigation dated 23 May 2014 
 
The application was re-advertised as follows to include the wording highlighted in bold: 
 
Hybrid planning application comprising the following: 
 
Outline application occupying a total area of 1.44 hectares consisting of a garden 
centre of up to 6,000 sq. m. (gross external floor area), car parking and, other 
associated ancillary infrastructure; and Full planning permission for a petrol filling 
station and associated shop and drive-thru coffee shop, occupying a total gross floor 
area of 1,215 sq. m. including the completion of a Toucan crossing on the 
eastern arm of the Roundswell Roundabout 
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Amended plans and supporting information have also been submitted through the 
course of the application including: 
 

¶ Entran Air Quality Assessment dated 31 March 2021 

¶ Soundguard BS4142:2014 Noise Impact Assessment dated 6 April 2021 

¶ RMA Environmental ï Roundswell PFS Risk Assessment dated 5th May 2021 

¶ Entran Technical Note 4 ï Proposed Toucan Crossing as part of revised 
development scheme ï dated May 2021 

¶ 1914 L01 Rev A - Location Plan - Full Planning, 8 July 2021 

¶ 1914 L02 Rev A - Location Plan - Full Planning, 08 July 2021 

¶ 19 14 P01.01 Rev C ï Masterplan, received on 08 July 2021 

¶ 19 14 P05.01 Rev A ï Contextual site elevations, received on 08 July 2021 

¶ 1914 P10 Rev E ï Site Plan, received 08 July  

¶ 20211914 P11 Rev B ï Floor-Elevations, received 08 July 2021 

¶ 1914 P12 Rev C ï Floor-Elevations, Drive Thru, received 08 July 2021 

¶ SPP07 Rev C ï Landscape Mitigation Plan, received 19 August 2021 

¶ Fuel Storage Feasibility Assessment dated 03 September 2021  

¶ Flood Risk Assessment & Drainage Strategy, RMA-C2115 dated 23rd 
September 2021 

¶ 1914 P10 Rev F Site Plan, received 28 September 2021 

¶ 1914 P21 Proposed site levels, received 21 October 2021 

¶ Technical Note 1 3709521 dated 22 October 2021 by Dynamic Transport 
Planning 

 
Environmental Impact Assessment (EIA) 
 
As part of the response to the pre-application enquiry a screening opinion was carried 
out under the Town and Country Planning (Environmental Impact Assessment) 
Regulations 2017. The Councilôs screening opinion was published on 29 April 2020 
and confirmed that the proposal constituted development that required a full EIA. In 
response to the Screening Opinion, the applicant requested a Screening Direction 
from the Secretary of State. 
 
A written decision was issued by the Secretary of State on 12 October 2020 (ref: 
PCU/EIASCR/X1118/3259014). It is acknowledged that the development falls within 
the description at paragraph 10 (b) (i) Urban development project of Schedule 2 to the 
2017 Regulations. However, having taken into account the selection criteria in 
Schedule 3 to the 2017 Regulations the Secretary of State confirmed that the proposal 
is not likely to have significant effects on the environment. As a result the Secretary of 
State directed that the proposed development was not óEIA developmentô within the 
meaning of the 2017 Regulations.  
 

Planning Considerations Summary  
 

¶ Planning history 

¶ Principle of development 

¶ Character and appearance 

¶ Highway safety 

¶ Amenity 
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¶ Ecology and biodiversity 

¶ Infrastructure 

¶ Other Matters 

¶ S106 Agreement Heads of Terms 
 
Planning Considerations 
 
In the determination of a planning application Section 38 of the Planning & 
Compulsory Purchase Act 2004 is relevant. It states that for the purpose of any 
determination to be made under the planning Acts, the determination is to be made in 
accordance with the development plan unless material considerations indicate 
otherwise. The development plan for this area includes the Devon Waste Plan and 
North Devon and Torridge Local Plan. The relevant Policies are detailed above. 
 
In considering to grant planning permission which affects a listed building or its setting 
the Local Planning Authority shall have special regard to the desirability of preserving 
the building or its setting or any features of architectural or historic interest which it 
possesses in accordance with Section 66 of the Listed Building Act. 
 
The National Planning Policy Framework (NPPF) is a material consideration. 
 
Planning History 
 
The most relevant of the aforementioned planning history relating to the site includes: 
 
Application 46453 
 
óErection of garden centre, restaurant and formation of associated access and car 
parkingô (Environmental Statement) (Amended & Additional Information) dated 23 
January 2012. 
 
This application was for a 10,151 square metre garden centre which included 7498 
square metre floor area and 2653 square metres of external storage. Conditional 
approval granted 16 August 2013. 
 
The permission included the standard three-year time limit (condition 1); details of the 
attenuation pond prior to commencement of development (condition 6), a survey of 
hedgerow habitats (condition 7), details of lighting prior to development taking place 
(condition 8), provision of a Toucan crossing or acceptable alternative prior to opening 
(condition 11); and provision for storage of refuse and waste prior to the 
commencement of development (condition 13). 
 
Application 57389 
 
Section 73 application óvariation of condition 2 (approved plans) attached to planning 
permission 46453 to allow for change of design. 
 
This application allowed the details withdrawn under 57088 to be considered as part of 
application 57389. 
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Approved 11 August 2014 subject to a Section 106 agreement in respect of 
application 46543 and linked by a deed of variation dated 11 August 2014 and 
conditions that included three-year time limit (condition 1), details of attenuation pond 
design prior to the commencement of development (condition 6) and the provision of 
the Toucan crossing or an acceptable alternative prior to the opening of the garden 
centre (condition 11). 
 
Principle of Development 
 
The application site lies in the open countryside to the south of the A39 road and 
outside the development for Barnstaple as identified in the adopted North Devon and 
Torridge Local Plan (NDTLP). This falls under Policy ST07: Spatial Development 
Strategy for Northern Devonôs Rural Area which states that in the countryside, beyond 
Local Centres, Villages and Rural Settlements, development will be limited to that 
which is enabled to meet local economic and social needs, rural building reuse and 
development which is necessarily restricted to a Countryside location. 
 
The above noted planning history, specifically the 2013 approval (46453) and the 
2014 approval (57389) demonstrates that the Local Planning Authority (LPA) has 
previously accepted the appropriate development of the present site specifically for a 
garden centre with the objective of facilitating the relocation of St Johnôs Garden 
Centre from its present site in St Johnôs Lane, Barnstaple and thereby supporting its 
continued operation as a garden centre. 
 
The support for the relocation of the existing garden centre at the time recognised the 
trading model and operation of the established St Johnôs Garden Centre in Newport 
and which the applicants sought to relocate on to their land at Roundswell. The 
2013/2014 applications in question did not seek a garden centre and separate Class 
A1, A3 and A4 retail uses but instead a garden centre that could also accommodate 
these complementary retail uses within the same building as integral and ancillary 
uses to the primary garden centre use, reflecting the established trading model 
already in place at St Johnôs Garden Centre. 
 
In recognition of this circumstance, the decision of the LPA to support the relocation of 
the existing St Johnôs Garden Centre had regard to the nature of the existing operation 
at that time and the wishes of the applicants to replicate this business model and the 
inter-related activities and layout. Accordingly, the permission was specifically 
conditioned to accommodate these complementary uses; the conditions in question 
would not have otherwise been attached to the grant of planning permission and 
which reflected the existing operation of the garden centre already in place at St 
Johnôs. 
 
Specifically, condition 2 attached to application 57389 dated 11 August 2014 required 
the application to be carried out in accordance (only) with the plans submitted as part 
of the application with the reason being óto confirm the drawings to which this consent 
relates and to ensure the development accords with the approved plansô. 
 
Condition 4 also restricted specifically to the submitted application drawings; these 
clearly showed a garden centre with complementary A1 retail uses entirely contained 
within the garden centre building as an integral part of the approved layout: 
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Condition 4 
The garden centre shall operate only in accordance with the layout details shown on 
the approved plan 2701/100f namely: 
 
Main Sales 4985 sq. metres GIA 
External Plant Sales 2653sq metres GIA 
Storage / preparation 601.5sq metres GIA 
Jungleland 241 sq. metres 
Restaurant and kitchen 794 sq. metres 
Display area 254 sq. metres 
With other ancillary uses as shown on the plan or as agreed in writing by the Local 
Planning Authority. 
 
Reason: 
To accord with the submitted plans and to protect the vitality and viability of the 
existing centres. 
 
Planning permission was therefore granted on the above basis and also the 
subsequent support and granting of planning permission for 44 open market dwellings 
on the applicantôs existing St Johnôs Lane site. 
 
The Local Planning Authority acknowledge that at the time of its consent the approved 
development fell within Use Class A1 (shops), but from 01 September 2020 that is 
now use Class E (Commercial, business and service). 
 
Commencement of works and extant planning permission 
 
The original planning application 46453 dated 23rd January 2012 was the subject of a 
S106 Agreement dated 25th July 2013. 
 
Condition 11 of the original consent reads: óThe opening of the garden centre shall not 
take place until the Toucan crossing or an acceptable alternative means of safely 
crossing the A39 is providedô. Reason: óTo ensure safe and satisfactory facilities are in 
place for pedestrians and cyclists to cross the A39ô. 
 
The later application 57389 was similarly approved subject to the Section 106 
Agreement that was signed in respect of Application 46453 and was linked to 57389 
by a Deed of Variation. The S106 Agreement required, under Schedule One, the 
cessation of the planning use of the applicantôs existing site at St Johnôs Lane,  
Barnstaple on the date that the relocated development was operational and open for 
trading. Schedule Two of the S106 Agreement required the payment of the óToucan 
Crossing Contributionô to the County Council óprior to commencement of the 
developmentô together with requirements in respect of highway land dedication. The 
applicant has paid £200K towards the Toucan Crossing contribution. 
 
Correspondence has been held with Legal Services who have confirmed that the 
applicant has the benefit of an extant planning permission for the garden centre under 
57389. 
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In conclusion, the principle of the garden centre was established in planning 
permission 46453 in August 2013 which was then varied by application 57389 which 
was approved in April 2014. 
 
Under approval 57389 this would have been 7,498 square metres, however the outline 
garden centre proposed on this application would be of a reduced scale, up to 6,000 
square metres. 
 
The ófall-backô position 
 
Should the proposal in its present form give rise to concern over impacts, it is 
necessary to consider whether a fall-back position exists. 
 
It follows that the 2014 application is a relevant material planning consideration that 
the Council are still obliged to consider. 
 
R v Secretary of State for the Environment Ex p. Ahern (1988) confirms that the 
following points occur where the existence of a fall-back position is raised: 
 
(a) Whether there is a fall back use which could be lawfully undertaken; 
(b) Whether there is a likelihood of óreal prospectô of such a use occurring; and 
(c) If the answer to the second question is ñyesò a comparison must be made 

between the proposed development and the fall-back use. 
 
Point (a) is clearly engaged as there is an extant planning permission as discussed 
earlier. 
 
On Point (b) Zurich Assurance Ltd (t/a Threadneedle Property Investments) v North 
Lincolnshire Council [2012] confirms that there does not have to be a probably or even 
a high chance of the fall back occurring; it must only be more than a merely theoretical 
prospect. Even where the possibility of undertaking a lawful use is slight that is 
sufficient to make the fall-back position a material consideration and the weight to be 
attached is a matter for the members to consider. 
 

¶ The applicant has paid £200,000 for the Toucan crossing which was subject of 
the Section 106 agreement (schedule two (1). 

¶ Application 58011 ï details approved 11 September 2014 (óApproval of details in 
respect of discharge of condition 6 (SUDS drainage) attached to planning 
permission 57389 dated 20. August 2014) 

¶ Work carried out by DCC to form the access 

¶ Works have also commenced on site including the foundation trench that 
appears to have been dug and filled in March 2015 

¶ Pearce construction are then said to have carried out further work to lay pipes 
and cables and to construction the sub-station in May 2016 

 
Taking the above factors in combination point (b) is clearly engaged and this is a 
relevant material consideration given that it provides for additional retail floor space 
over and above that currently being considered for the garden centre. In short, there is 
a realistic prospect of development being carried out. 
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It has not been concluded by the Local Planning Authority at any stage that the 
information constitutes proof that the garden centre would be built. In any event, the 
application has been considered on its own individual merits aside from the issue of 
fall back. 
 
If the current application is considered unacceptable is it ultimately a matter for the 
decision maker as the level of weight to be given to a fall-back position. In that respect 
there is a reasonable prospect that the 2014 permission might be implemented and 
this is supported by evidence set out in the committee report. The test of a fall-back 
proposition does not require the applicant to confirm that they will complete the garden 
centre and operate from it. 
 
Should members have concerns over the highway impacts of the current planning 
application, they are asked to afford considerable weight to the provision of the 2014 
planning permission, bearing in mind that there is a realistic prospect that this could be 
implemented. 
 
Full planning application element for Petrol Filling Station associated shop and drive- 
thru coffee shop 
 
The basis for submitting the full planning application on this land is that there is 
already an extant permission (the garden centre) in situ. 
 
The proposal involves the provision of fuel, rest and refreshment to the travelling 
public rather than focusing purely on the sale of fuel. The proposal alongside the A39 
is planned to provide a drive thru coffee shop, alongside fuel and ancillary sales within 
the Petrol Filling Station building (PFS). It is expected that the coffee shop would be 
operated by Starbucks. It is envisaged that this offer will cater primarily for the needs 
of those travelling along the A39, but the LPA acknowledge that would also be well 
placed to provide for the surrounding workforce at the Enterprise Centre. 
 
The schemeôs role and function is to serve the travelling public on the A39. The 
applicant team has assessed existing facilities along the A39 and other principle 
routes to establish need and the lack of current facilities and this has driven the 
approach being taken, particularly in respect the electric charging and the power that 
is available to deliver that. Meeting the identified needs has also dictated the size and 
configuration of the amenity building. 
 
It is evident that the commercial viability of roadside services such as those proposed 
as part of this planning application is intrinsically linked to their location. The applicant 
has selected this particular roundabout junction because it has direct connectivity to 
the A39 and a passing customer base. It therefore guarantees continuous pass-by 
vehicular trade, which is commercially essential for any roadside facilities particularly 
with a fuel sales element. The need for roadside services in this location has been 
identified by the applicant and this is a driving principle behind the application. The 
fact that service area serves a relatively unique role and are heavily reliant on ópass-
byô trade is important in this instance. 
 
Of relevance here is a planning appeal decision from January 2017 for a drive-thru 
restaurant adjacent to existing roadside services at Braynardôs Green, Oxfordshire 
(Appeal reference APP/C3105/W/16/3151655). In allowing this appeal the Planning 
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Inspector confirmed that: 
 
ñThe purpose of the sequential test is to demonstrate that there are no alternative sites 
within a town centre or edge of centre locations. Given that the purpose of this 
development is to provide roadside facilities for motorists on the A43, which by 
definition is unlikely to be within a town centre, I consider the sequential test to be of 
little relevant to this appealéò 
 
To provide the proposed retail floorspace within Barnstaple Town Centre would be 
illogical because in such a location it would be unable to serve its intended catchment, 
or fulfil its intended role and function. In the case of this planning application the role 
and function of the commercial floorspace proposed is to serve the travelling public 
using the A39. 
 
Barnstaple Town Centre is the nearest defined centre to the application site which is 
approx. 3.7 km or a 7 minute drive away. As the application has a locational need to 
offer roadside services, the 14 minute diversion for motorists is not practical and the 
town centre or its periphery are not preferable sequentially. Other settlements in the 
area within the catchment of the A39 area are the Main Centre of South Molton. 
 
There appears to be no alternative óin centreô or óedge of centreô sites which are 
suitable and capable of accommodating the proposed development. 
 
The exemption from a strict sequential approach to site selection approach due to 
locational need is also an overriding factor informed by recent caselaw. 
 
Retail Impact 
 
With regards to trading impact the NPPF 2021 at paragraph 90 makes it clear that, 
when assessing applications for retail development outside of existing centres, Local 
Planning Authorities should only require a retail impact assessment if the   
development is over a locally set floorspace threshold. Where no such floor space 
threshold is set, a default threshold of 2,500 square metres should be adopted. 
 
Policy DM20 (3) (Development Outside Town and District Centres) of the NDTLP 
states: 
 
ñOn the edge of or outside Town and District Centres, proposals for new shops of 
more than 250 square metres (gross) retail floor area, or extensions to existing shops 
which will increase their size by more than 250 square metres (gross) retail floor area, 
must be accompanied by an impact assessment in accordance with national policy 
requirements.ò 
 
With paragraph 13.116 stating: 
 
ñNational Planning policy requires Local Planning Authorities to apply a sequential 
approach on a ñtown centre firstò basis to the location of new retail and leisure 
provision, guiding it to available sites within town centre, then the edge of town centre, 
and only then to out of centre locations. Policy DM20: Development Outside Town 
Centres, reflects the required sequential approach and sets a floorspace threshold of 
250 square metres (gross), as recommended by the Retail and Leisure Assessment, 



Page 51 of 109 
 

over which an impact assessment will be required for proposals outside of town 
centresò. 
 
The retail floorspace within the proposed roadside services scheme would be 
contained inside the PFS which would provide day-to-day convenience goods for 
customers on the move. This building extends to 650 square metres of internal 
floorspace and the retail sales area of approximately 144 square metres with two 
smaller food offerings/concessions each having an internal floor area of 65 square 
metres and 97 square metres respectively. 
 
The agent has commented that the retail offer within the PFS is likely to be run by a 
franchised supermarket type chain, along with 2 small food outlets who would provide 
hot and cold food along with hot drinks. 
 
In summary, it is anticipated and intended that the customer base of the proposed 
roadside services facility would be ópass-by traffic from the A39, rather than residents 
of Barnstaple and its surroundings who are fully expected to continue to rely upon the 
closer, larger and more varied offer of their town centre. Given the much larger size of 
Barnstaple Town centre and varied retail offering, it is not considered that the 
proposals would result in a significant, adverse impact upon the vitality and viability of 
the town centre. Accordingly, the development is considered acceptable on balance in 
terms of Policy DM20. 
 
Economic Growth 
 
Economic growth and supporting businesses is one of the underpinning principles of 
sustainability detailed in the NPPF and fully echoed in Policy DM20 of the NDTLP. 
 
At a national level, paragraph 81 of the NPPF states that planning policies and 
decision should help create the conditions in which businesses can invest, expand 
and adapt.  Significant weight should be placed on the need to support economic 
growth and productivity, taking into account both local business needs and wider 
opportunities for development. With Paragraph 83 stating that planning policies and 
decisions should recognise and address the specific locational requirements to 
different sectors. 
 
The proposal does not use land identified for employment use and therefore does not 
deny opportunities for key sectors such as energy, and research and development.  
 
It would also provide jobs in its own right. The applicant estimate this to be 145 full and 
part time jobs, which, given the hours of operations, floor space and mix of uses, is 
considered to be a reasonable estimate. 
 
The benefits rising from the jobs complementing the nearby allocations for 
employment use can be afforded significant weight in the overall balance. 
 
In summary, it is considered the roadside services development is not a main town 
centre use, but is within a reasonable location off the main artery road, being the A39. 
The primary service would be from customers using a private vehicle who are likely to 
be passing the site on the A39 or heading out of Roundswell Retail Park. The distance 
to Barnstaple town centre is approximately 3.7km.  
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The proposed development would have economic benefits, generate employment 
opportunities and see the development of the site which would not retract from 
Barnstaple Town Centre. The proposal is therefore considered in accordance with 
Policies ST07, DM12 and DM20 of the NDTLP and paragraphs 81 and 90 of the NPPF 
2021. This is subject to other material considerations. 
 
This would be that on the basis of approval the uses within the PFS building could not 
be disaggregated into component parts and that the building should be conditioned as 
a single planning unit with ancillary uses. 
 
Character and Appearance 
 
Design 
 
Policy DM04: Design Principles states that all new development should achieve high 
quality design that is sustainable an inclusive. Good design will result in variable 
densities that need to have regard to a number of design principles. Design must 
respect it context, promote or reinforce local distinctiveness and take opportunities to 
improve the character, function and sustainability. 
 
Full planning application element for Petrol Filling Station (PFS) associated shop and 
drive-thru coffee shop 
 
PFS - The building would measure a maximum of 35.508 by 21.327 metres and have 
an external footprint of approximately 704.34 square metres. The building would be 
single storey with a flat roof and have two parapets having a maximum height of 7.5 
metres dropping to 6.35 metres. The building would be constructed with timber clad 
elevations and the roofing materials would be light grey metal roof panels. 
 
Drive thru coffee shop ï The building would measure a maximum of 21.377 metre by 
13.13 metres, having an external footprint of approximately 197.45 square metres. 
The building would have a flat roof with an overall height of 3.9 metres with a flat roof 
tower extending a further 2.984 metres above this. The building would be constructed 
with full height timber slats, full height curtain wall ï mullions RAL7022 
UMBRA in a grey finish, MOCO PINUS ï DURLINE Wooden façade panels, Eternit 
Equitone Façade panels ï Linea LT60 and have single ply light grey laminated 
membrane roofing materials. 
 
The timber clad elevations are considered to be appropriate in this setting. In addition, 
the flat roofs of the proposed buildings in this location would help to reduce the overall 
height and bulk of the buildings and would replicate the flat roof of the Enterprise 
Centre which lies on the opposite side of the road to the west of the site. 
The Policy team in their consultation response have commented that non-residential 
development should incorporate appropriate sustainable design principles. Policy 
ST05 (Sustainable Construction and Buildings) (2) states: 
 
óNon-domestic development of at least 1,000 square metres will be expected to 
achieve a BREEAM rating of óVery Goodô. 
 
The Policy Team have commented that the BREEAM assessment for the PFS and 
drive-thru building needs to be submitted and considered as part of the application. 
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Further clarification was sought upon what was required in this respect with the 
Sustainability Officer commenting: 
 
ñGiven the hybrid nature of the proposal I would envisage the BREEAM process 
consisting of two separate assessments. 
 
A Pre-Assessment Estimator should be submitted prior to determination of the full 
element which clearly demonstrates that the applicant has engaged with a BREEAM 
advisor to inform the design process and that the necessary target rating is 
achievableò. 
 
The second element would be an outline condition for the reserved matters element. 
The agent has commented that the buildings in the full component are less than 1000 
square metres and as a result are not a major application. They have commented that 
as Policy ST05 only relates to major development of at least 1,000 square metres then 
they do not see there is justification to impose any BREEAM requirement. 
 
In addition, it is considered a BREEAM assessment was not required as the PFS is 
not an ideal BREEAM candidate as much of the developed footprint would potentially 
be forecourt. 
 
Outline for Garden Centre element 
 
In terms of general design and layout issues, the application is made in outline with 
matters of scale, appearance, landscaping and layout saved for consideration at 
reserved matters stage. 
 
The illustrative plans indicates that the proposed garden centre would be set towards 
to the eastern boundary with the delivery yard positioned to the south of the building. 
The proposed car park would be situated between the roadside service area and the 
garden centre. 
 
The garden centre building would have a gross external floor area of 6000 square 
metres and have a site area of approximately 1.7 hectares. 
 
The Designing out Crime Officer has commented that he has no objections in principle 
to the proposal, however the available drawings and documents do not provide any 
details to allow significant comments at this time. 
 
The indicative site plan and has been considered and in the event approval is 
recommended, this plan would form the basis of guiding the above reserved matters. 
The design would be agreed at the reserved matters stage but there are no issues óin 
principleô raised by the indicative site plan. 
 
It is not currently possible to assess the garden centre building In respect of BREEAM.  
This will be conditioned so that a BREEAM assessment is submitted as part of the 
reserved matters and detailed design. 
 
Landscape 
 
The application site is situated within Landscape Character Area (LCT) 3A Upper 
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Farmed & Wooded Valley Slopes which is defined in the Joint Landscape Character 
Assessment for North Devon and Torridge. Past/current forces for change affecting 
the landscape character include the presence of main roads such as the A39, eroding 
local perceptions of peace and tranquillity. Future forces for changes include 
development pressure with the area along the A39/A361 corridors. 
 
DM08A: Landscape and Seascape Character states that ñdevelopment should be of 
an appropriate scale, mass and design that recognises and respects landscape 
character of both designated and undesignated landscapes and seascapes. It should 
avoid adverse landscape and seascape impacts and seek to enhance the landscape 
and seascape assets wherever possible. 
 
The site is situated to the south of the A39 and south east of a roundabout junction 
with the A39, and B3232 on agricultural land currently utilized for grazing. 
 
 
The immediate site environs include: 
 

¶ Extensive woodland to the south and east, together with some pastureland; 

¶ The new North Devon Enterprise Centre which has been constructed across the 
B3232 to the west 

¶ Roundswell Business Park across the A39 to the north west; 

¶ Residential housing around Osborne Gardens across the A39 to the north. 
 
The land in this area is undulating and well wooded with a predominance of pasture 
arming in small fields contained by thick hedges and woodland copses. The A39 is a 
busy transport route which crosses the area from east to west. 
 
The site is an óLô shaped piece of land with a longer section running east/west along 
the edge of the A39 and a shorter section running north/south along the edge of the 
B3232.  The site slopes in a north-easterly direction with the highest level being 47.23 
metres Above Ordnance Datum (AOD) in the south-western corner of the site, falling 
to 37.22 metres AOD in the north-eastern corner. The land is currently in agricultural 
use as rough pasture with a predominance of sedge grass indicating a wet site. The 
site is well enclosed to the south, east and west by the surrounding topography and 
woodland (which falls within a County Wildlife Site) whilst to the north is the urban 
edge of Roundswell and the busy A39. 
 
The site boundaries consist of ditches just inside the woodland edges to the south and 
east sides. The north boundary with the A39 consists of a relatively new native 
species hedge and post and rail fence which is maintained at around 2m high. 
Between this hedge and the A39 is a highway verge approximately 10m wide to the 
eastern end and 2m wide to the west end with the A39 raised approximately 1.5 
metres above the level of the site here. To the west boundary of the site there is a 
native species hedge of approximately 3m height. The southern, shorter part of the 
site óLô shape therefore has this hedge to its west side, while to its east side is a post 
and wire fence with an older, mature field hedge. To its southern boundary and 
forming the boundary with an adjacent property, known as Clanton, is an area of post 
and wire fence, rough grass and scrub. This area also includes a large ash tree. 
 



Page 55 of 109 
 

The raised base levels of the A39 also give open views southwards across the site for 
users of the road. The mature trees to the south and east boundaries also dictate 
there be wide margins to avoid tree root protection zones. 
 
Built development evident in close proximity to the site includes large buildings 
associated with Roundswell Business Park and the enterprise Centre to the West of 
the site. 
 
The application is supported by a Landscape and Visual Impact Appraisal which 
comments that whilst in the immediate environs of the site there is a perception of 
wooded enclosure from the County Wildlife Site, the A39 is noisy and this, together 
with the presence of the business park buildings in the area give a sense of óurban 
transitionô character with low levels of tranquillity. 
 
Immediately around the site and to the north the urban influence of Barnstaple is 
dominant, giving a more built up and urban edge character to the site. The presence 
of the busy A39 also contributes to a lowering in levels of tranquillity. It is also likely 
that the wet site conditions and unimproved pastureland grass communities have 
some characteristics similar to the culm grassland prevalent in this part of Devon. 
 
The urban edge of Roundswell is considered to dilute the larger scale and pastoral 
qualities of the Character area. There would be a change in the pattern and over of 
the land at the site from an open field to the development which would lead to three 
visually quite large, separate areas of construction comprising the garden centre, 
petrol filling station and drive thru. 
 
Full planning application element for Petrol Filling Station associated shop and drive-
thru coffee shop 
 
The Arboricultural Officer has commented that whilst a landscape mitigation plan has 
been provided in support of the landscape and visual appraisal this is not a detailed 
landscape proposal or landscape and ecological management plan. On the grant of 
approval further details should be secured by an appropriately detailed landscape and 
ecological management plan (LEMP) and planting specification for this full element of 
the application. 
 
The Arboricultural Officer has also commented that whilst a tree survey and 
constraints plan has been provided the drawings do not show where the tree 
protection barriers would be placed. Whilst the drawing key shows an óindicative tree 
protection fenceô no such fence appears on the drawing. 
 
He also comments that whilst there are generic written paragraphs on the drawing 
supplied these do not include key provisions that are set out in the BS5837 
recommendations that the LPA expect agents and applicants to conform with. The 
most significant omissions being no details of arboricultural site monitoring, 
supervision and reporting to the LPA and no list of contact details for the relevant 
parties. The Arboricultural Officer has commented that whilst ideally we should be 
securing this detail prior to determination, in this instance he would be content with 
securing the detail with a precedent condition if the agent/applicant are agreeable to 
this. In this instance a pre-commencement condition would be imposed on the grant of 
permission. 
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Whilst the proposals for the Petrol Filling Station and Drive thru coffee building would 
be quite large it is considered that the anticipated mitigation including hedge planting, 
damp grassland management and the habitats associated with the swales will all help 
to assimilate the development into the landscape and reduce landscape impacts to 
levels that are not considered substantially adverse. 
 
Outline for Garden Centre element 
 
The reserved matters application must show how the development would be 
integrated into its landscape setting and provide a transitional boundary between the 
development and the adjoining countryside. 
 
The retention of natural hedgerows along the boundaries would be important to retain 
the rural transitional character of development with the adjacent countryside setting. 
 
Heritage Assets 
 
In considering to grant planning permission which affects a listed building or its setting 
the LPA shall have special regard to the desirability of preserving the building or its 
setting or any features of architectural or historic interest which it possesses in 
accordance with Section 66 of the Listed Building Act. 
 
Concern has been raised from the occupier of Upcott Farm which is a Grade II listed 
building. 
 
The Heritage and Conservation Officer has been consulted on the application and has 
commented that the land forms part of the wider setting of the listed building, which 
was originally a farmhouse. She states that if the land is developed, this agricultural 
setting will be eroded, and therefore the ability to appreciate the farmhouse in the 
context of part of its authentic setting will be diminished. It is likely that a degree of 
less than substantial harm to the significance of the heritage asset, through effect on 
its setting would result. Therefore under the provisions of paragraph 202 of the NPPF 
2021, the public benefits of the scheme would need to be taken into account when the 
decision is made. The Heritage and Conservation Officer has commented further 
stating that she is aware, that directly to the north of the site is the A39 and the 
industrial units and housing of Roundswell estate. It is fair to say that the agricultural 
setting has already been significantly eroded by these developments. It could be 
argued that this makes the retention of what survives, as farmland, around the 
farmhouse, more important. 
 
In line with statute, policy and case law great weight and importance must be given to 
the presumption against granting planning permission for development that could 
harm the setting of a listed building. If less than substantial harm is found of whatever 
magnitude, the decision maker needs to give considerable weight to the desirability of 
preserving the setting of the asset. 
 
There is a separation distance of approx. 144 metres at the closest point to the 
boundary of the application site with Upcott farm being situated in a more elevated 
position. One has to remember that in this instance there is already an extant 
permission which could be built out. The overall impact of the proposal needs to take 
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into account the less than substantial ham and this should be weighed against the 
public benefits of the proposal. 
 
The public benefits of the proposal would comprise: 
 

¶ Economic benefits adding to the vitality and viability of the area 

¶ Employment opportunities during the construction phase 

¶ Employment opportunities after construction 
 
In accordance with the test set out in paragraph 202 of the framework 2021 the clear 
public benefits of the proposal would outweigh the less than substantial harm to the 
significance of a designated heritage asset 
 
Highway Safety 
 
Policies ST10, DM05 and DM06 of the NDTLP requires development to provide safe 
and suitable access for all road uses, providing sufficient access to alternative modes 
of travel to reduce the use of the private car, to safeguard strategic routes and provide 
appropriate transport infrastructure across the area to ensure the above is achieved.  
This is further enshrined in chapter 9 of the NPPF. 
 
The garden centre and roadside uses would take access from the shared site access 
road obtained via the B3232. This has been designed around the swept path of the 
largest vehicles expected to use it, a 16.5 m articulated vehicle. The swept path 
demonstrates that the exit radius from the new compact roundabout needs some 
minor alteration. This would need to be completed as part of the development under a 
Section 278 Agreement with DCC. 
 
The site access road includes a footway leading from the B3232 into the site. 
 
PFS 
 

¶ Deliveries ï The PFS would receive tanker deliveries as well as retail deliveries. 

¶ Refuse collection ï would be by means of a commercial contract. 
 
It is the applicantôs consideration that the development would assist in many respects 
in vehicles deviating off the principle routes into Barnstaple Town Centre to fill up and 
in itself would have benefits to reducing potential congestion in Barnstaple town 
centre. 
 
Outline proposed for garden centre 
 

¶ Deliveries - The garden centre is expected to generate up to 60 service 
deliveries per week (10 per day), most of which would arrive during the morning 
period. In order to segregate service vehicles from customer vehicles a 
dedicated service area would be provided, separate from the car park. 

¶ Hours of delivery ï There are no restrictions on the hours of delivery to the site at 
present. 
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Full details of the pedestrian route into and around the garden centre will be submitted 
as part of any reserved matters application. 
 
Toucan crossing proposal 
 
The Toucan crossing is now proposed to be implemented as part of the proposed 
development which includes a smaller garden centre and a mix of roadside uses 
(PFS, ancillary retail and drive thru coffee shop). The location and layout of the 
Toucan crossing has not changed from the original DCC design. 
 

 
Figure 1 - DCC design for Roundswell roundabout (as constructed) 
 
Any approval would be subject to DCC entering into a section 278 agreement based 
on the installation of the toucan crossing and the highway works. This would include 
the installation of anti-skid surfacing and the TRO to enable the current speed limit to 
be lowered from the 60 mph national speed limit to 50mph with signage to suit. 
The Toucan crossing has been designed as a two-stage crossing using the eastern 
splitter island as a central pedestrian refuge. Each crossing point would cross the 
unidirectional two-lane carriageway. Pedestrian and cyclists would need to look in one 
direction when using each stage of the crossing. 



Page 59 of 109 
 

 
Figure 2 ï Proposed Toucan Crossing Layout 
 

 
Figure 3 ï Toucan crossing details 
 
The design of the proposed Toucan Crossing would include tactile paving at all 
crossing points which would be upgraded from the existing provision to denote a 
controlled crossing. A pedestrian guardrail would be introduced within the central 
refuge as well as along the northern side of the A39 to channel pedestrians and 
cyclists to the crossing point. A high friction surface treatment (HSFT) would be 
introduced for a minimum distance of 50 metres approaching the Toucan crossing 
from either direction. An advance warning sign would be introduced 150m ahead of 
the Toucan Crossing on the westbound approach. An improved forward visibility 
envelope will be created on the eastbound approach to ensure full visibility of the 
crossing from the circulatory carriageway of the roundabout. 
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Extant permission and S106 
 
The principle of the toucan crossing has already been established under extant 
planning permission 57389. The applicant team have commented that the £200,00K 
contribution as identified in the Section 106 has been paid to enable the toucan 
crossing to be built. 
 
The extant permission, includes a building with a GFA of 7,498 square metres which 
fell at that time under planning use Class A1, retail. 
 
Condition 11 of extant 2014 permission (57389) states: 
(11) The opening of the garden centre shall not take place until the Toucan crossing or 
an acceptable alternative means of safely crossing the A39 is provided. 
 
Reason: 
To ensure safe and satisfactory facilities are in place for pedestrians and cyclists to 
cross the A39. 
 
As stated earlier in the history section the committee report this was subject to a deed 
of variation which states the following: 
 

3.  Variations to the Original Agreement 
3.1  Reference to the Existing Plan 2701/20K referred to in Condition (2) of 

planning permission 46453 dated 15th August 2013 shall be deleted and 
replaced with the following reference; Plan 2701/100J a copy of which is 
annexed hereto. 

3.2  The definition of Application in the Original Agreement shall also include 
reference to Application 57389 to allow for a change of design. 

3.3  In all other respects the Original Agreement (as varied by this deed) shall 
remain in full force and effect 

4.  Covenants to the District and the County Council 
The Owner covenants to observe and perform the covenants, restrictions 
and obligations contained in the Original Agreement save as varied by 
this deed. 

 
The wording of the Section 106 on planning approval 46453 states: 
 
Toucan Crossing Contribution: 
Means the sum of Two Hundred Thousand pounds (£200,000.00) for the provision of 
Toucan crossing facilities as part of the Roundswell roundabout junction improvement 
scheme or alternative means of safely crossing the A39 
 

SCHEDULE TWO HIGHWAYS 
1. The Owner shall pay to the County Council the Toucan Crossing Contribution prior 
to Commencement of Development 
2. The Owner will on the earlier of the Commencement of Development or within 
twenty-one days of issue of a notice by the County Council enter into a Deed of 
Dedication in respect of the Plot 1 Highway Land substantially in the form attached in 
Appendix (1) 
3. The Owner will on the earlier of the Commencement of Development or within 
twenty-one days of issue of a notice by the County Council enter into a Deed of 
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Dedication in respect of the Plot 2 Highway Land substantially in the form attached in 
Appendix 1 
4. The Owner covenants not to dispose of either Plot 1 Highway Land or Plot 2 
Highway Land without first obtaining a Deed of Covenant from the Purchaser in favour 
of the County Council in a form approved by the County Council (acting reasonably) 
that they will in respect of the Plot 1 the Highway Land and/or Plot 2 
Highway Land enter a Deed of Dedication substantially in the form attached at 
Appendix 1 and forthwith supply the original Deed of Covenant to the County Council 
5. The Owner shall prior to Commencement of Development enter into a Highway 
Agreement with the County Council in a format reasonably required by the 
County Council 
6. The Owner shall not or permit the Application Land to be used for the purposes of 
the Application until such times as the Toucan Crossing for which the Toucan 
Crossing Contribution is payable is operational or an acceptable alternative means of 
safely crossing the A39 has been submitted to and approved by the County Council 
and such alternative scheme has been brought into authorised use 
7. The Owner shall not or permit the Application Land to be used for the purposes of 
the Application until such times as the works required by the Highway 
Agreement have been completed to the reasonable satisfaction of the County 
Council 
8. In the event that the Toucan Crossing Contribution is not spent in full or in part 
within 10 years of the date of this deed on such crossing or alternative crossing the 
uncommitted balance shall be refunded to the person who made the payment together 
with interest at one per cent below Barclays Bank Plc base rate from time to time in 
force 
 
The plans accompanying the original Section 106 were as follows: 
 

 
Figure 4 ï Land requirements Plan B (Plot 1) 


