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LICENSING COMMITTEE

A meeting of the Licensing Committee will be held in the Taw Room, Civic Centre,
Barnstaple on TUESDAY 18™ MARCH 2014 AT 10.00 A.M.

Members of the Committee: Councillor Tucker (Chairman)
Councillor Hunt (Vice-Chairman)

Councillors Barker, Biederman, Clark, Fowler, Haywood, Lane, Lucas, Mathews, Moore,
Turner, Webb, Wilkinson and J. Yabsley.

AGENDA
1. Apologies for absence.
2. To approve as a correct record the minutes of the meeting held on 18" February
2014 (attached).
3. Items brought forward which in the opinion of the Chairman should be considered

by the meeting as a matter of urgency.

4, Declarations of Interests. (Please complete the enclosed form or telephone the
Member Services Unit to prepare a form for your signature before the meeting.
Interests must be re-declared when the item is called, and Councillors must leave
the room if necessary).

5. To agree the agenda between Part ‘A’ and Part ‘B’ (Confidential Restricted

Information).
PART 'A'
6. Review of the Council’s Sex Establishment Licensing Policy. . Report by

Lead Officer — Licensing (attached).
7. Update on Braunton Taxi Review. Lead Officer — Licensing to report.

8. Update on the Implementation of the Scrap Metal Dealers Act 2013. Lead
Officer — Licensing to report.

9. Home Office — A Consultation on Fees under the Licensing Act 2003.
Consultation Paper (attached). Lead Officer — Licensing to report.

10. Consultation on Incidental Non-Commercial, Private Society, Work and
Residents’ Lotteries — Proposals for Lifting Restrictions. Consultation Paper
(attached). Lead Officer — Licensing to report.



11. Licensing Sub-Committee D. To consider and adopt the minutes of the
following meeting (to follow) and approve the minutes as a correct record and
signed by the Chairman of the Sub-Committee:

(a) 6™ March 2013

PART 'B' (Confidential Restricted Information)

Nil

Reminder - Members please return your agenda to the Member Services Officer at
the end of the meeting

If you have any enquiries about this agenda, please contact Member Services,
telephone 01271 388253/388254

10.3.14

NOTE: Pursuant to Standing Order 9(7), Members should note that:

"A Member appointed to a Committee or Sub-Committee who:

(@)  Arrives at a meeting during the consideration of an item; or
(b) Leaves a meeting at any time during the consideration of an item;

Shall not:

0] propose or second any motion or amendment; or
(i) cast a vote

in relation to that item if the Committee or Sub-Committee (as the case may be):

(c) Is sitting in a quasi-judicial capacity in relation to that item; or
(d)  Theitem is an application submitted pursuant to the Planning Acts

and, in such a case, the Member shall also leave the room if at any time the public
and press are excluded in respect of that item.”
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COUNCIL

North Devon Council protocol on recording/filming at Council meetings

The Council is committed to openness and transparency in its decision-making.
Recording is permitted at Council meetings that are open to the public. The Council
understands that some members of the public attending its meetings may not wish to be
recorded. The Chairman of the meeting will make sure any request not to be recorded is
respected.

The rules that the Council will apply are:

1. The recording must be overt (clearly visible to anyone at the meeting) and must
not disrupt proceedings. The Council will put signs up at any meeting where we
know recording is taking place.

2. The Chairman of the meeting has absolute discretion to stop or suspend recording
if, in their opinion, continuing to do so would prejudice proceedings at the meeting
or if the person recording is in breach of these rules.

3. We will ask for recording to stop if the meeting goes into ‘part B’ where the public
is excluded for confidentiality reasons. In such a case, the person filming should
leave the room ensuring all recording equipment is switched off.

4. Any member of the public has the right not to be recorded. We ensure that
agendas for, and signage at, Council meetings make it clear that recording can
take place — anyone not wishing to be recorded must advise the Chairman at the
earliest opportunity.

5. The recording should not be edited in a way that could lead to misinterpretation or
misrepresentation of the proceedings or in a way that ridicules or shows a lack of
respect for those in the recording. The Council would expect any recording in
breach of these rules to be removed from public view.

Notes for guidance:

Please contact either our Member Services team or our Communications team in
advance of the meeting you wish to record at so we can make all the necessary
arrangements for you on the day.

For more information contact the Member Services team on 01271 388254 or email
memberservices@northdevon.gov.uk or the Communications Team on 01271
388278, email communications@northdevon.gov.uk.
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NORTH DEVON COUNCIL

REPORT TO LICENSING COMMITTEE: 18" MARCH 2014
NORTH DEVON COUNCIL’S SEX ESTABLISHMENT POLICY
REPORT BY LEAD OFFICER - LICENSING
PART |
1. INTRODUCTION

1.1 This Authority adopted a licensing policy and associated conditions
of licence for sex establishments on the 5 April 2011.The policy
was established following changes made to the Local Government
(Miscellaneous Provisions) Act 1982 in 2010 which created a new
class of sex establishment — the ‘sexual entertainment venue’.

1.2 The legislative changes gave local authorities the power to license
these types of premises which had previously been largely
unregulated. In order to discharge this new licensing function
effectively, the Authority required a licensing policy.

1.3 A period of three years has passed since the adoption of this
Policy, and a review of this document and the associated
conditions is therefore proposed.

2. RECOMMENDATIONS
2.1 Itis RECOMMENDED that Licensing Committee: -

2.1.1 note the draft revised Licensing Policy and Conditions for Sex
Establishments for consultation,

2.1.2 that consultation be undertaken on the draft revised Policy for a
period of eight weeks, and that the results of the consultation
be reported to this Committee in due course prior to any
recommendation for approval being made to the Council’s
Executive.

3. REASONS FOR RECOMMENDATIONS

3.1 To ensure that the policy and conditions be kept up to date and
suitably robust.

3.2 To take into consideration views of interested parties.
PART II
4. CONSTITUTIONAL CONTEXT

4.1 Licensing Committee has been set up under the Council’s
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Constitution to deal with its licensing functions, in accordance with
Appendix 5, 2(a)(i).

4.2 Under Appendix 4 of the Constitution, the Executive is delegated to
formulate all policies and strategies of the Council which form the
policy framework as set out in Article 4.1 and other such policies
from time to time.

5. REPORT

5.1 There is no statutory requirement for the Authority to have a
licensing policy for sex establishments but most licensing
authorities have developed policies and this is generally
considered to be good practice. Without a policy in place, the
Authority would have great difficulty determining an application
for a sex establishment licence and would potentially leave
itself open to legal challenge in the event of refusal of a licence.

5.2 The current policy is now due for review. This policy review
has been carried out jointly by the Lead Officer-
Licensing/Licensing Manager from North Devon and Torridge
District Council. The rationale for the joint review is:

(i) to improve efficiency through joint working;

(i) to draw on shared experience and knowledge; and

(iii) to align our Policies more closely to achieve consistency of
regulation across the two districts.

5.3 The policy draws on:

- guidance from the Home Office’,

- best practice guidance from Local Government
Regulation (LGR),

- local experience of licensing issues,

- collaborative work carried out by the Devon Licensing
Group.

5.4 The Policy has not required radical revision but new content
has been added to fill policy gaps and some sections have
been expanded to explain more fully the Authority’s regulatory
function. We have tried to incorporate the best elements of our
individual policies into a unified, clear and practical document
which sets out the approach that both authorities will take to the
regulation of sex establishments. The policies are not identical
— indeed, there is no reason why they should be — but they are
broadly similar in their format and content.

! “Sexual Entertainment Venues: Guidance for England and Wales’, Home Office, March 2010
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5.6

5.7

5.8
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In summary, the principal revisions are:

- expanded introduction with a statement that the Authority will
not consider moral issues when determining applications and
specifying a new review period of 5 years;

- new section 4 — Licensing Objectives;

- new section 5 — integration with other policies and strategies;

- new section 9.5.3 with suggested criteria for refusal of -
applications on discretionary grounds under s12(3)(d);

- new section 9.5.5 setting out suggested criteria for assessing
the suitability of applicants;

- new section 10 setting out the circumstances in which the
Authority might consider waiving the requirement for a licence;

- inclusion at Appendix A of suggested criteria to define
‘relevant locality’;

- completely revised and updated licence conditions (Appendix
B);

- Appendix C — update to require a standard criminal
disclosure/subject access request as part of the application
process.

- Appendix D — procedures for Licensing Sub-Committee
hearings and the form of discussion at hearings.

In addition, a number of minor textual revisions have been
made where it was felt that the Policy needed to be
strengthened or clarified.

Members may wish to compare the current Policy and
Conditions (available on the Council’s licensing web pages)
with the revised draft which is attached at Appendix 1.

The Act does not require the Authority to consult on the revised
policy but it is good practice to engage with the local
community when a policy review is carried out. It is proposed to
consult via the Council’s Consultation Finder on its website,
and in addition send correspondence to appropriate statutory
authorities, Licensing Associations, and bodies representing
children and young persons. It is proposed that there should be
an eight week consultation period to allow a sufficient period for
responses.

6. CONCLUSION

6.1

It is believed that the changes which have been made as part
of this joint review will bring greater clarity and robustness to
the Policy and promote a consistent regulatory approach
across North Devon and Torridge Districts. The Policy will also
assist applicants when preparing applications and provide
Members with clear and consistent guidelines when
determining licence applications.
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7. FINANCIAL AND HUMAN RESOURCE IMPLICATIONS

7.1 None.
8. EQUALITY AND HUMAN RIGHTS

8.1 The provisions of the Human Rights Act have been taken into
account and no significant negative impacts have been identified.

9. STATEMENT OF CONFIDENTIALITY
9.1 No parts of this report are confidential or considered exempted
information within the meaning of the Local Government (Access to
Information) Act 1985.
10.STATEMENT OF INTERNAL ADVICE

10.1 Advice has been sought from the Legal Services Unit in the
preparation of this report.

11.BACKGROUND PAPERS

11.1 The following background papers will be available and will be kept
by the author of this report: -

‘Sexual Entertainment Venues: Guidance for England and
Wales’, Home Office, March 2010

Author:
Katy Nicholls
3 March 2014
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Foreword

This Licensing Policy sets out this Authority’s licensing framework for premises which need to be
licensed as sex establishments within the meaning of Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982 as amended by section 27 of the Policing and Crime Act
2009. This legislation is collectively referred to in this document as ‘the Act'.

This Authority resolved to apply Schedule 3 of the Act with effect from the 1% February 1983 (with
the additional provisions in relation to Section 27 being adopted on the 25 August 2010). The
adoption of Schedule 3 allows the Authority to set terms and conditions and fees for the grant,
renewal, variation and transfer of such licences and the number of licences that may be issued in
the area.

Section 27 of the Policing and Crime Act 2009 was introduced inforder to give licensing authorities
greater control over premises such as lap dancing clubs whichawvere previously regulated under the
Licensing Act 2003. This is an important reform which gives local people greater influence over
this type of sex establishment which has grown in popularitysin recent years.

The Authority does not take a moral standpoint in publishing this Policy. The Authority recognises
that Parliament has made it lawful to operate a sex' establishment, and that such businesses are a
legitimate part of the retail and leisure industries’ The Council’'s#ole as the Licensing Authority is
to regulate licensed premises in accordance with the law and Government guidance.

The Authority is not required by law to censult on this Policy but we recognise that applications for
sex establishments — by their very nature —are often controversial and raise legitimate concerns
among local residents and businesses in the community. Forthis reason we are keen to seek the
views of relevant individuals and organisations withinsthe community. Your views are important
and we will take your comments into consideration when finalising our Policy.

A o

Councillor. Frederick Tucker
Chair, Licensing Committee






1. Introduction

NB. This Palicy is intended to provide general guidance only. It does not constitute a definitive statement of
law. Applicants who require legal advice on a specific topic are advised to consult a licensing solicitor. Text in
the shaded boxes is advisory or explanatory and intended only to give assistance to applicants, statutory
authorities, residents and businesses.

1.1 This Statement of Licensing Policy (‘the Policy”) draws its authority from the Local
Government (Miscellaneous Provisions) Act 1982 (“the Act”) as amended by section 27 of
The Policing and Crime Act 2009 and has been prepared in accordance with guidance
issued by the Home Office in March 2010.

The Policy has four main purposes:

» to assist the Licensing Authority in determining licencé applications in a consistent and
equitable manner,

» toinform and advise applicants,

> to inform and advise residents and businesses; and

» to inform a court at appeal.

1.2 North Devon District Council (“the Authority”) resolved to adopt Schedule 3 (as amended by
Section 27 of the Policing and Crime Act»2009 to allow for the licensing of sexual
entertainment venues) on 25 August 2010 in order to régulate sex establishments.®.

Section 27 gives local authorities more powers to control the number and location of lap dancing clubs and
similar venues in their area. Where adopted, these provisions will allow local authorities to refuse an application
on potentially wider grounds than is permitted under the Licensing Act 2003 and will give local people a greater
say over the regulation of such premises in their area. (Home Office Guidance 1.3)

1.2 This Statement of Licensing Pelicy setsout the Authority’s requirements for premises to be
licensed as sex establishments within the meaning of the Act. The information contained in the
appendices and referred to within this policy. should be read as an inclusive part of this policy
document. The‘Policy was formally adopted by Executive on DD/MM/YYYY.

1.4 This Policy will be reviewed every five years. The Authority may review the Policy earlier at
its discretion,or if required by any legislative changes.

1.5 _The Authority does, not take, a moral standpoint in publishing this Policy. The Authority
recognises that Parliament hasymade it lawful to operate a sex establishment, and that such
businesses are a legitimate part of the retail and leisure industries. The Authority’s role as
the lieensing authority Is to regulate licensed premises in accordance with the law and
Government guidance.

1.6 The Authority, may‘depart from the guidelines set out in this Policy but will only do so in
exceptional ‘circumstances where there are compelling and justifiable reasons. The
Authority will givea full explanation for any such departure from policy.

1.7  The Authority may from time to time exercise its powers under section 115 of the Crime and
Disorder Act 1998 to exchange data and information with the police and other partners to
fulfil its statutory objective of preventing and reducing crime in the area.

! See Glossary for definition






2.

2.1

2.2

2.3
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3.1

The Geographical Area

EXMOOR
NATIOMAL PARK

In being largely rural in character,;and an area of outstanding natural beauty, North Devon,
in common with other parts of Devon,,has much'te, offer itsiresidents and visitors. The
holiday and entertainment industries; therefore, are major contributors to the economy of
the district, with 50,000 visiters being accommodatedin the-area at peak times.

North Devon ig'108,590 hectares (419 square miles) in size, and has an estimated resident
population of 92,500, comprised of 42,3852 households. Of those residents 23.02%* are
estimated to be under the age of.19.

Almaest halfy,of the “population lives in,“or close to, Barnstaple, whilst there are smaller
concentrations of population at Braunton, Illfracombe and South Molton. Holiday locations
such as Croyde and Woolacembe have national and international renown.

Despite the popularity and “benefits of the area, however, the average income for
households in North Devon is £24,970° some £1,142° below the Devon average, and the
second lowest in Devon.

Consultation

Consultation on this draft Policy took place between DD/MM/YYYY and DD/MM/YYYY.
Consultation was conducted with statutory authorities, community groups, local residents,
faith groups and other relevant organisations.

The Act is not prescriptive about how the local authority should consult local people. Consultation should be fair
and meaningful and local authorities should seek to make any relevant information available to local people in
order to inform their understanding (Home Office Guidance 2.20).

Data Sources

1 Office of National Statistics 2007 Estimates

2 Valuation Office Schedule of Operations at 30 March 2007
3 CACI Paycheck Ltd 2008






4.1

4.2

5.1

5.2

6.1

6.2

6.3

Licensing Objectives

The Act does not prescribe any licensing objectives. However, this Authority believes it is
desirable, in the interests of clarity and transparency, to define the key objectives which will
underpin the regulation of sex establishments in its District. The objectives are:

» to prevent sex establishments from causing crime, harm or nuisance to the public;

» to ensure that sex establishments are located in areas where they will not have an
adverse impact on the local community and amenities;

» to protect performers;

» to promote equality in sex establishment licensing.

The Authority will attach the greatest importance to the promotion of the licensing
objectives when determining applications and regulating licensed premises.

Integration with other Policies

The Authority will endeavour to apply this Policy in a way which is consistent with other
relevant policies/strategies.

Whilst this Policy stands alone, sex establishments may often require other consents in
order to provide other facilities. In particular, applicants wishing to sell alcohol and/or
provide regulated entertainment or late night refreshment are advised to have regard to this
Authority’s Statement of Licensing Policy 2014-19 which sets out licensing requirements for
those activities. The Policy can be viewed at www.northdevon.gov.uk/licensing

The Licensing Function

This Policy sets out the general principles the Authority will apply when determining
applications for licences for sex establishments. It explains the application process and
provides information on what is expected of applicants. It also explains the procedure for
making objections to licence applications.

In discharging its licensing function, the Authority will have regard to:

The Local Government (Miscellaneous Provisions) Act 1982
Crime and Disorder Act 1998 (in particular s.17)

The Licensing Act;|2003

The Human Rights Act 1998

The Poliecing and Crime Act 2009 (s.27)

the Provisiondf Services Regulations 2009

the Regulators” Compliance Code

the current Safer North Devon Community Safety Strategy
the Authority’s Corporate Plan

the Authority’s Licensing Enforcement Policy

Home Office Guidance: Sexual Entertainment Venues (March 2010)

VVVVYVYVVYVYYVVY

(Reference to legislation shall include any amendment, extension, application or re-enactment and includes any
subordinate laws for the time being in force made under them and all orders, notices, codes of practice and
guidance made under them).

At the time of drafting this policy, this Authority has no licensed sex establishments and no
premises likely to fall within the definition of a sexual entertainment venue.

Number and Location of Licensed Premises






7.1

7.2

8.2

9.1

9.1.1

9.1.2

The Authority recognises that, by virtue of s.12 (4) of Schedule 3 to the Act, it can limit the
number of sex establishments in any locality within its District. That number may be nil.
The Authority has not chosen not to set a limit and will therefore determine each application
on its merits having regard to the likely impact on any given locality.

Whilst the Authority has not imposed a limit on the number of premises that may be
licensed in any locality, the Authority will not license premises in proximity to:

(a) aresidential area;

(b) premises, areas (or access routes to premises or areas) which are designed for or
attract children or families, such as leisure centres, schools, play areas, parks,
children’s centres, youth clubs, nurseries or other similar establishments;

(c) aplace of public religious worship;

(d) historic buildings;

(e) cultural facilities (e.g. museums, art galleries, libraries);

(f) educational establishments;

(g) any premises which caters for, or is used by vulnerable children or adults

(h) community facilities and public buildings (including hospitals and medical centres);

() any area which is focus for tourist activity;

() an area designated for social or economic regeneration;

(k) an area with a history of significant crime or social difficulties.

Exempt Premises
The following are not sexual entertainment venuesor the purposes of this Policy:

> sex cinemas and sex shops?;

> premises at which the provision of relevant entettainment® %is such that:
() there have not been more than eleven occasions on which relevant entertainment
has been so provided which fall (wholly or partly) within the period of 12 months;
(i) no occasion has lasted for more than 24 hours; and

(i) no occasion has begun within the period of one month beginning with the end of any
previous occasion on which relevant entertainment has been so provided.

For the purposes of this policy, relevant entertainment is provided if, and only if, it is
provided, or permitted to be provided, by or on behalf of the organiser® before an audience
and involves partial or full nudity”.

The Licensing Process

Making an Application

Whilst not a legal requirement, the Authority will normally expect that applications for
licences for permanent commercial premises should be from businesses with planning
consent for the property concerned.

The Authority expects that applicants will consult local residents, businesses and/or
community groups in the vicinity of the premises so far as is reasonably practicable prior to
submitting a formal application.

% See Glossary for definitions
® See Glossary for definition
* See Glossary for definition
® See Glossary for definition






9.1.3

9.14

9.15

9.1.6

9.2

9.21

9.2.2

9.2.3

9.24

9.25

9.2.6

9.2.7

9.3

9.3.1

Applicants are advised to have regard to the Authority’s standard licence conditions for sex
establishments in order to ascertain the operational standards expected and the types of
controls typically required (see Appendix B).

Applications must state the full address of the premises to be licensed. Applications in
respect of a vehicle, vessel or stall must also state where it is to be used as a sex
establishment.

Applications should be made in accordance with the procedures set out at Appendix C.
Application forms can be downloaded from the Authority’s web-site, completed online or are
available upon request to the Licensing Team.

An application form and relevant documentation for the new licence, renewal, variation or
transfer must be completed and returned with the appropriate fee as prescribed in the
Authority’s Schedule of Fees and Charges.

Objections to Applications

Any person may make an objection to an application for a sex establishment licence.
Objectors do not have to live in the vicinity of the premises and may include residents,
residents’/tenants’ associations, community associations, and trade »associations.
Councillors and MPs may also raise objections. Elected councillors of this“Authority may
represent interested parties, provided they do'notalso sit on the Licensing Sub-Committee
determining the application in .question. The "police” are a statutory consultee for all
applications.

Persons objecting to an application must state the grounds on which the objection is made.
Objections should:

» be made in writing;

» indicate the name and address of the person or organisation making the
representation;

> indicate the premises to which the objection relates;

» indicate the proximity of the premises to the person making the representation.

Objections may only be made within the period of 28 days following the date on which the
application was given to the Licensing Authority.

The Licensing Authority will not normally consider any objection that does not contain the
name and address of the person making it. However, names and addresses of persons
making representations will not be disclosed except with their written permission.

Objections that are repetitious, frivolous or vexatious will be disregarded. A frivolous
objection is generally taken to be one that is lacking in seriousness. A vexatious objection
is generally taken to be one which is repetitive, without foundation or made for some other
reason such as malice.

The Authority will not accept objections made on moral grounds.

Where objections are made and accepted, the Licensing Authority will provide copies to the
applicant.

Determination of Applications

The powers of the Licensing Authority under the Act may be carried out by the Licensing
Committee or by a sub-Committee of the Licensing Committee.






9.3.2

9.3.3

9.34

9.3.5

9.3.6

9.4

9.4.1

9.4.2

9.4.3

9.5

951

When determining a licence application, the overriding principle adopted by this Authority
will be that each application will be determined on its merits. The Authority will have regard
to the relevant legislation, supporting regulations, guidance issued by the Home Office and
this Statement of Licensing Policy.

When determining applications, the Licensing Authority will take account of any comments
made by the Chief Officer of Police and any relevant objections.

Where no objections are received, the application will be granted on the terms applied for,
subject to any conditions imposed by the Licensing Authority. Where relevant objections
are received and not withdrawn, the application will be determined at a hearing® before a
Licensing sub-Committee. This will normally be held within 20 working days of the end of
the period during which objections may be made. The sub-Committee will give clear
reasons for its decision. The Authority has establishedts own hearing procedures as
provided for under the Licensing Act regulations and thesé arejincluded at Appendix D.

The names and addresses of objectors will not be, diselosed to applicants or published in
public reports without the objector's consent. Such details will only be made available to
Councillors sitting on the Licensing Sub-Commnittee.

The grant of a licence does not exempt applicants 4from obtaining™ permissions or
authorisations required under any legislation, byelaw, order or regulation other than
Schedule 3 of the Act.

Licence Conditions

The Authority has the power to make regulations prescribing standard conditions which
may be applied to a licence for a sex establishment.. The standard conditions which this
Authority will attachtoraslicence are shown' at Appendix. B. Where it is reasonable and
necessary, the Authority'may. modify these conditions or attach additional conditions to a
licence.

Conditions will'generally relate to. matters falling within the control of the licence holder and
may include:

» theopening and closing hours of the premises

» displaysoradvertisements on or in the premises

» the visibility of.the interior of sex establishments to passers-by

» any change of a sex cinema to a sex shop or a sex shop to a sex cinema

togethenwith any other matters which the Authority considers relevant to the application.
Conditions. will be® appropriate, reasonable and proportionate and will be tailored to
individual premises having regard to the need to promote the Authority’s licensing
objectives.

Refusal of Licences

Except where the Authority are prohibited from granting, renewing, varying or transferring a
licence, the Authority will not refuse a licence without first:

» Notifying the applicant or holder of the licence in writing of the reasons;
» Giving the applicant or holder of the licence the opportunity of appearing and
making representations before a Licensing Sub Committee.

® See Glossary






9.5.2 Mandatory Grounds for Refusal (s.12(1))

The Act requires the Authority to refuse to grant or transfer a licence to:

(a) A person under the age of 18;

(b) A person who is for the time being disqualified from holding a licence;

(c) A person who is not resident in an EU state or was not so resident throughout the
period of 6 months immediately preceding the date upon which the application was
made;

(d) A body corporate which is not incorporated in an EU state; or

(e) A person who has, within the period of 12 months immediately preceding the date upon
which the application was made, been refused the grant or renewal of a licence for the
premises, vehicle, vessel or stall in respect of which the application is made, unless the
refusal has been reversed on appeal.

9.5.3 Discretionary Grounds for Refusal (s.12(2 & 3))

An application for grant or renewal of a licence may be refused on oneor more of the
following grounds:

(a) that the applicant is unsuitable to hold the licence by reason of having'been convicted
of an offence or for any other reason (see9.5.5);

(b) that if the licence were to be granted, renewed or transferred the business to which it
relates would be managed by or carried on far the benefit of a person, other than the
applicant, who would be refusedithe grant, renewal or transfer of such a licence if he
made the application himself;

(c) that the number of sex establishmentsiin'the relevant locality that the application is
made is equal to or exceeds the humber whichythe Authority considers is appropriate
for that locality (nil'may be an appropriate number for.these purposes).

(d) that the grant‘or renewal,of the liceneé would be inappropriate having regard to:

> theharacter of the relevant Iocality7;

> the use to which any premises in the vicinity are put; or

» the layout, character or condition of'the premises, vehicle, vessel or stall in respect
ef which the application is made.

9.5.4 AWhen considering discretionary grounds for refusal under s.12(3)(d) of the Act, the
Authority may take into consideration the following factors:

the type of activity and the proposed hours of operation

the likelihood of any adverse impact arising as a result of a licence being granted for
a premises ina locality where there are already existing sex establishments
crime,and disorder issues

the likelihood of any noise or disturbance being caused by the premises

the type and character of other businesses in the locality

the physical structure, condition and appearance of the premises (see Appendix B).

VVVY NV

9.5.5 Suitability of Applicant

When determining whether an applicant is a suitable person to hold a licence, the
Authority may take into consideration the following factors:

> the honesty and integrity of the applicant
> any convictions, cautions or offences®

" See glossary

> 8 The Authority will require applicants and any company directors and/or manager of the premises to provide a
Basic Criminal Disclosure or the results of a Subject Access Request with their application (see Appendix C).
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9.6.1

9.6.2

9.7

9.7.1

9.7.2

9.8

9.8.1

9.8.2

9.9

9.9.1

9.9.2

the operation of existing or previous licences held by the applicant and their track record of
compliance

the experience and knowledge of the type of sex establishment the applicant intends to
operate

the applicant’s ability to comply with the Authority’s licensing requirements and to minimise
the impact of the business on local residents and businesses

any reports about the applicant received from the police or any other reputable source

the managerial competence of the applicant

evidence of robust management structure, policies and procedures clearly setting out how
the premises will be operated to promote the Authority’s licensing objectives

policies for the protection and welfare of performers

evidence that the applicant has appropriate measures in placesto protect the public (e.g.
transparent charging, freedom from solicitation etc.)

Revocation of Licences
The Authority may revoke a licence:

» on any of the mandatory grounds specified in paragraph 9.5.2;"and
» on either of the discretionary grounds specified in paragraph 9.5.3/(a),and (b).

The Authority will not revoke a licence without first giving the holder of the licence the
opportunity of appearing and making representations/before a Licensing Sub Committee.

Duration of Licences

Licences will generally be issued on an annual basis but cambe issued for a shorter term if
deemed appropriate.

Where the Authority is satisfied that it IS necessary for the purposes of winding up the
estate of a deceased licence holder, it'\may extend the term of the licence (normally for
three months or such other period the Authority considers appropriate).

Cancellation of Licences

The licence-holder may surrender the licence at any time and may request the Authority in
writing to cancelthe licence.

In the event of the death of the licence-holder, the licence will be deemed to have been
granted to his personal representatives and will remain in force for three months from the
date of death, unless previously revoked.

Appeals

Section 27 of the Act provides for appeals against the decisions of the Authority. An appeal
must be made to the local magistrates’ court within 21 days of the date of the Licensing
Authority’s decision.

An appeal may be made in the following circumstances:

» refusal of an application for the grant, renewal or transfer of a licence.

» refusal of an application to vary terms, conditions, or restrictions on or subject to which
any licence is held.

» a grievance relating to any term, condition or restriction on or subject to which a licence
is held.
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9.9.3

9.94

10.

10.1

10.2

10.3

11

111

11.2

11.3

11.4

115

> revocation of a licence.

There is no right of appeal for objectors. There is a right of appeal against refusal on
mandatory grounds, only where the appellant alleges the ground did not apply to them.
There is no right of appeal against refusal on the grounds that there are sufficient sex
establishments in the locality or that the grant of a licence would be inappropriate having
regard to the character of the locality, use of premises in the vicinity and the layout,
character, condition and location of the premises.

A person wishing to appeal against a decision of the Authority about a sex establishment is
strongly advised to seek legal advice prior to commencing any action in a court of law.

Waiver

Section 7(4) of the Act allows the Authority to waive the requirement for a licence where it
considers this would be unreasonable or inappropriate.

The test of what might be considered ‘unreasonable’ or ‘inappropriate® will be made on the
facts of each individual case but may include:

» minor or temporary events (e.g. sale of sex articles at a trade show or exhibition);

» events where the provision of sex articles isyincidental or ancillary to the event itself;

» a one-off screening of anyperotic or sexually explicit film at a cinema (subject to
BBFC film classification criteria):

The Authority may grant a waiver for such periodas it sees fihand may terminate the waiver
by giving 28 days notice in writing.

Enforcement'and Complaints

Where possible, the Authority-will,give early warning to licence holders of any concerns
about problems at'a particular premises and.of the steps required for improvement.

The "Authority will have wegard to the Regulators’ Compliance Code and the Better
Regulation Delivery, Office’s five Principles of Good Regulation. The Authority will carry out
its regulatory functions in a fairopen and consistent manner.

Enfarcement will also'be carried out in accordance with the Authority’s Licensing
Enforeement Policy which sets out clear standards and procedures. Enforcement will be:

» proportionate - action will be commensurate with the offence

» accountable - action will be justifiable and subject to public scrutiny
» consistent - action will be fairly and equitably applied

» transparent - the reasons for action will be clearly explained

» targeted - action will be based on risk

Where possible and appropriate the Authority will give early warning to licence holders of
any concerns about problems identified at premises and of the need for improvement

The Authority recognises the interests of both residents and businesses and will work
closely with partners, to assist licence holders to comply with the law and any conditions
attached to the licence. However, action will be taken against those who commit serious
offences, persistently break the law or fail to comply with conditions of the licence.
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11.6

12

12.1

12.2

12.3

Complaints about licensed premises should be made in writing and addressed to:
Regulatory Services Manager, Regulatory Services, North Devon Council, Civic Centre,
North Walk, Barnstaple, Devon, EX31 1EA or e-mailed to licensing@northdevon.gov.uk

Equality and Human Rights Issues

In developing this policy, the Authority recognises its responsibilities under the Equality Act
2010,to consider the need to eliminate unlawful discrimination and to promote equal
opportunities. The Policy therefore supports and is supported by North Devon and Torridge
District Council’'s Joint Inclusive Equality Scheme and any, equality issues will be
addressed in an Equality Impact and Needs Assessment.

The Human Rights Act 1998 incorporates the European £onvention on Human Rights and
makes it unlawful for a local authority to act in a way that is' incompatible with a convention
right. The Authority will have regard to the Human Rights Act when,exercising its licensing
functions.

Conditions relating to disabled access willénot be attached to licencesy, as this would
duplicate existing statutory requirements.¢The Authority therefore takes this opportunity to
remind applicants and licensees of their duties under *'the Equality Act 2010 and
encourages individuals to provide adequate and appropriate facilities to enable the
admission of disabled people.

13
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APPENDIX A — Glossary of Definitions

¢ ‘Hearing’ — quasi-judicial arrangement for determination of applications before a Licensing
sub-Committee. This will consist of a ‘bench’ of three councillors drawn from the Council’s
Licensing Committee. The hearing will normally take place in public in accordance with the
Authority’s established procedures (see Appendix D)

o ‘Nudity’ - in the case of a woman, exposure of her nipples, pubic area, genitals or anus; in
the case of a man, exposure of his pubic area, genitals or anus.

o ‘Organiser - person who is responsible for the organisation or management of the relevant
entertainment or the premises.

¢ ‘Relevant entertainment’ - any live performance or live display of nudity which is of such a
nature that, ignoring financial gain, it must reasonably be assumed to be provided solely or
principally for the purpose of sexually stimulating any member of the audience (whether by
verbal or other means). An audience includes an audience of one.

o ‘Relevant locality’ — the Act does not define relevant locality but, for the purposes of this
policy, the Authority, when determining relevant locality, may consider the following
matters:

any area with a statutorily defined boundary (e.g. a parish or ward)

an area with a natural boundary such as a river or major road

a clearly defined area of a town such as a recognised retail/shopping centre
a clearly defined residential area or housing development

a business park or industrial estate

O O O O O

Each case will be considered individually.

e ‘Sex Establishment’ is defined under the Act as a ‘sex shop’, a ‘sex cinema’ or a ‘sexual
entertainment venue’. It includes any premises, vehicle, vessel or stall used as a sex
establishment but does not include a private dwelling to which the public are not admitted.

e ‘Sex Shop’ - any premises, vehicle, vessel or stall used for a business which consists to a
significant degree of selling, hiring, exchanging, lending, displaying or demonstrating:

a) sex articles; or

b) other things intended for use in connection with, or for the purpose of stimulating or
encouraging sexual activity; or acts of force or restraint which are associated with
sexual activity.

e ‘Sex Article’ - anything made for use in connection with, or for the purpose of stimulating or
encouraging:

a. sexual activity; or
b. acts of force or restraint which are associated with sexual activity;

or any of the following:
a) any article containing or embodying matter to be read or looked at or anything intended
to be used, either alone or as one of a set, for the reproduction or manufacture of any

such article; and

b) any recording of vision or sound, which:
(i) is concerned primarily with the portrayal of, or primarily deals with or relates to, or
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is intended to stimulate or encourage, sexual activity or acts of force or restraint
which are associated with sexual activity;

(i) is concerned primarily with the portrayal of, or primarily deals with or relates to
genital organs or urinary or excretory functions.

e ‘Sex Cinema’ - any premises, vehicle, vessel or stall used to a significant degree for the
exhibition of moving pictures, by whatever means produced, which:

(a) are concerned primarily with the portrayal of, or primarily deal with or relate to, or are
intended to stimulate or encourage:
(i)  sexual activity; or
(i)  acts of force or restraint which are associated with sexual activity;

(b) are concerned primarily with the portrayal of, or primarily deal with or relate to, genital
organs or urinary or excretory functions, but does not include a dwelling-house to
which the public is not admitted.

e ‘Sexual entertainment venue’ - any premises at which relevant entertainment is provided
before a live audience for financial gain of an organiser. For the purposes of the Act it does
not matter whether the financial gain arises directly or indirectly from the performance or
display of nudity.

e ‘Vessel includes any ship, boat, raft or other apparatus constructed or adapted for floating
on the water.
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APPENDIX B

These

STANDARD CONDITIONS APPLICABLE
TO LICENCES FOR SEX ESTABLISHMENTS

Conditions are made by North Devon District Council under paragraph 13(1) of Schedule 3

of the Local Government (Miscellaneous Provisions) Act 1982 (as amended) and come

into effect on DD/MM/YYYY

The Conditions are divided into five parts as follows:

Part |

Part 2

Part 3

Part 4

Part 5

Definitions and Interpretation
Conditions applying to all premises
Conditions applying to Sex Shops
Conditions applying to Sex Cinemas

Conditions applying to Sexual Entertainment,\Venues

PART | DEFINITIONS AND INTERPRETATION

11

Vi)

vii)

1.2

13

In these Regulationstthe following expressians shall haveithe following meanings:
“Act” means theé Local Government (Miscellaneous Provisions Act) 1982.
“Approval or consent of the/Council” means approval or consent of the Council in writing.

“Authorised,Officer*means an officer of the Council authorised in writing to undertake
duties under the, provisions of the Local Government (Miscellaneous Provisions) Act 1982.

“Premises” means a building or, part of a building and any forecourt yard or place of storage
used in connection with a building or part of a building which is the subject of a licence for a
sex establishment granted under Schedule 3 of the Local Government (Miscellaneous
Provisions) Act 1982.

“‘Relevant Entertainment” means any live performance or live display of nudity which is of
such a nature that, ignoring financial gain, it must reasonably be assumed to be provided
solely or principally for the purpose of sexually stimulating any member of an audience
(whether by verbal or other means).

“Sex establishment”, “Sex Cinema”, “Sex Shop”, “Sex Article” and “Sexual Entertainment
Venue” have the meanings ascribed to them in Schedule 3 of the Local Government
(Miscellaneous Provisions) Act 1982.

“The Council” means North Devon District Council.
The grant of a licence for a sex establishment shall not be deemed to convey any approval
or consent which may be required under any other legislation, order or regulation other than

Schedule 3 of the Act.

The Council reserves the right to add to, modify or dispense with these conditions.
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1.4

15

All applications for modification or dispensation of these conditions shall be made in writing
and shall state the reasons why it is desired to modify or dispense with these conditions.

Premises licensed as a Sex Shop, Sex Cinema or Sexual Entertainment Venue shall be
used only for the purposes for which the licence was granted and shall not be used, wholly
or in part, for any other purposes specified in Schedule 3 of the Act.

PART 2 CONDITIONS APPLYING TO ALL PREMISES

2.1

211

2.2

221

222

2.3

23.1

23.2

233

234

235

2.3.6

2.3.7

Exhibition of Licence

A copy of the licence and these conditions will be displayed in a prominent place on the
premises where they can easily be seen and read by the‘public:

Times of Opening

A sex establishment will only be open to thedpublic on the days and hours specified in the
licence.

The premises shall not open on Sundays or any Bank Holidays or any public holidays
without the prior consent of the Council.

Condition, Layout and External Appearance of the'Premises

The premises must be maintained \in accordanee, with*the plan submitted with the
application and approvediby the Council. Alterations to the premises will not be permitted
without the prior gonsent of the Council and may require an application to vary the licence
under s.18 of the Act.

All parts of the premises _shall be kept in good repair and in a clean condition to the
satisfaction of the Ceuncil.

The number, size and position of all doors, openings or means of access shall comply with
the following requirements:

(i) Alhsuch doors or openings shall be clearly indicated on the inside by the word “exit”/graphic

type:

(i) Doarshand openings which lead to parts of the premises to which the public are not

permittedto have access shall have notices placed over them marked, “private”.

(iii) Save inthexcase of emergency, no access shall be permitted through the premises to any

adjacent premises.

The external doors to the premises shall be fitted with a device to provide for their
automatic closure and such devices shall be maintained in good working order.

No sign, notice, advertisement, display or image or anything of a similar nature must be
displayed outside the premises without the prior approval of the Council.

The entrances to the premises shall be constructed in such a way and of a material or
covered with a material which will prevent passers by from seeing the interior of the
premises.

Windows and openings to the premises other than entrances shall be of a material or
covered with a material which will prevent passers by from seeing the interior of the
premises.
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24

241

24.2

2.4.3

2.5

251

252

253

2.6

26.1

2.6.2

2.6.3

26.4

2.6.5

2.6.6

2.6.7

Alterations, Additions and Change of Use

No change of use of any part of the premises from that approved by the Council shall be
made without the prior consent of the Council and Devon and Cornwall Constabulary.

No change of use of the premises for any purpose specified in Schedule 3 of the Act will be
permitted without the prior consent of the Council and Devon and Cornwall Constabulary.

Alterations or additions either internal or external and whether permanent or temporary to
the structure, lighting or layout of the premises must not be made without the prior consent
of the Council.

Closed Circuit Television (CCTV)

A CCTV system shall be installed and maintained to the satisfaction of Devon and Cornwall
Constabulary and the Council.

The CCTV shall cover all entrances and exits to the premises and allinternal areas open to
the public. The system must be installed and fully operational before the premises opens to
the public.

All cameras shall continually record whilst the premises are open to the public and all
recordings shall be retained for at least 30 days and made available on request by the
police or by an authorised officer.

Management of the Premises

The licence holder and alhstaff at the premises must be fully aware of and conversant with
the conditions of the licence.

The licence folder shall maintain good order in the premises at all times when it is open to
the public.

The_licenee holder‘shall take all reasonable precautions for the safety of the public and
employees and,must retain effective control over all parts of the premises.

The licence holder (or a respensible person aged 18 years or over nominated by him in
writing in his absence), shall be in charge of and remain on the premises during the whole
time they are open to the public. Such nomination shall be made available for inspection on
request, by the police or by an authorised officer. The person in charge shall not be
engaged on any duties which will prevent him from exercising general supervision of the
premises-and he/she shall be assisted as necessary by suitable adult persons.

The licence holder or the responsible person shall maintain a daily register to be kept on
the premises in which there shall be recorded the names and addresses of those employed
in the sex establishment. The register is to be completed each day prior to the sex
establishment opening for business and must be made available for inspection on request
by the police or by an authorised officer.

The licence holder shall ensure that during the hours the sex establishment is open for
business every employee (with the exception of performers whist performing relevant
entertainment) wears a badge of a type to be approved by the Council bearing the
photograph of the employee and indicating his name and that she/he is an employee.

A notice showing the name of the person responsible for the management of the sex
establishment must be prominently displayed within the premises throughout the period
during which he/she is responsible for its management.
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2.6.8

2.6.9

2.6.10

2.6.11

2.7

271

2.7.2

2.7.3

274

275

2.7.6

PART 3

3.1

3.2

3.3

3.4

Where the licence holder is a body corporate or an unincorporated body, any change of
director, company secretary or other person responsible for the management of the body is
to be notified in writing to the Council within 7 days of such change.

The licence holder shall ensure that no part of the premises is used by prostitutes (male or
female) for the purposes of soliciting or any other immoral purposes. ‘Soliciting’ includes the
distribution of leaflets.

The licence holder, employee or any other person shall not seek to obtain custom by
means of personal solicitation outside or in the vicinity of the premises.

The licence holder shall ensure that the public are not admittéd to any part or parts of the
premises other than those which have been approved' by the Council and are so
designated on the plan of the premises.

Admission to the Premises

No person under the age of 18 shall be admitted to the premises, employed in the business
of the sex establishment, or permitted to work in'the premises on a self-employed basis.

At each entrance to the premises there shall be prominéntly displayed a notice prohibiting
entry to all persons under 18 years of age. A'notice.must also be prominently displayed at
the entrance stating that any person suspected of being under 25 years of age will be
required to produce valid photographie.identification‘that they are over 18 years of age.

The licence holder or responsible_person:shall_ensure“that all persons employed on the
premises are aware of the age restriction on clients,and that they exclude or remove from
the premises any persomattempting to evade the restriction.

The licence holder must maintain a Refusals Log to record any occasion when a person is
refused entry to the premises. The Log willbe made available on request by the police or
by an authorisedhofficer.

Any persen who appears to be drunk/intoxicated or under the influence of illegal drugs must
not be admitted to the premises.

Police officers, ‘authorised officers and officers of other authorised agencies shall be
admitted immediately at all reasonable times and at any time the premises are open for
business.

CONDITIONS "APPLYING TO SEX SHOPS

All sex articles and other things displayed for sale, hire, exchange or loan within a sex shop
shall be clearly marked to show the price charged.

All printed matter offered for sale, hire, exchange or loan shall be available for inspection
prior to purchase, hire, exchange or loan and a notice to this effect is to be prominently
displayed within the premises.

No film shall be sold or supplied unless it has (a) been passed by the British Board of Film
Classification and bears a certificate to that effect or (b) approved by the Council and is a
reproduction authorised by the owner of the copyright of the film so certified.

No moving picture or display or recorded sound of any description however provided shall
be permitted on the premises except for a period necessary to check a recording for fault

19






3.5

3.6

Part 4

4.1

4.2

42.1

4.2.2

4.2.3

by the licence holder or for a period of not more than one minute for the sole purpose of
demonstrating it to a prospective purchaser or hirer of the article in question and such
display shall be in a booth to which there shall only be permitted the prospective purchaser
or hirer and any one person employed by the licence holder to sell or hire such articles. The
licence holder must not make any charge or permit any charge to be made for such a
display as mentioned in this condition.

All refuse produced on the premises and materials, goods or articles discarded for any
reason shall be securely stored within the premises and delivered in sealed containers to
the designated refuse collection point.

The licence holder shall make such provision for the reception, of goods and articles for
sale, hire or display on the premises so that they are receiveddirectly into the premises and

not subject to storage for any period of time outside thé premises on any pavement,
footpath, forecourt or yard.

CONDITIONS APPLYING TO SEX CINEMAS

Film Categories

The categories U, PG, 12, 15, 18%and RESTRICTED 18 have the following effect:

U Universal:- Suitable for all

PG Parental'Guidance. Some scenes may be unsuitable for
young children.

12 Passed only for persons of 12 years and over.

15 Passed only for persons of 15 years and over.

18 Passed only foripersons of 18 years and over.

RESTRICTED (18) Lt;;i;i‘;?i’c)ncatggory is a sp_ec_:ial and legally re_stricted
primarily for explicit works of consenting sex
or strong fetish.material involving adults. Films may only be
shown to adults in specially licensed cinemas, and video
works may be supplied to adults only in licensed sex shops.
‘R18’,videos may not be supplied by mail order.

Exhibition of Films

No film shall be exhibited at the premises unless it has been passed by the British Board of
Film Classification as a U, PG, 12, 15, 18 or RESTRICTED 18 film and no notice of
objection to its exhibition has been given by the Council; or it has been passed by the
Council as a U, PG, 12, 15, 18 (North Devon) film.

A representation or written statement of the terms of any certificates given by the British
Board of Film Classification shall be shown on the screen immediately before the showing
of any film to which it relates and the representation or statement shall be shown for long
enough and in form large enough for it to be read from any seat in the auditorium.

Where the Council has given notice in writing to the licence holder of the premises
prohibiting the exhibition of a film on the ground that it contains material which, if exhibited,
would offend against good taste or decency or would be likely to encourage or incite to
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4.2.4

4.2.5

4.2.6

4.2.7

4.2.8

4.3

431

4.3.2

4.4

crime or to lead to disorder or to be offensive to public feeling, that film shall not be
exhibited in the premises except with the prior consent in writing of the Council.

No film in the 'RESTRICTED 18' category may be exhibited in a multi-screen complex
whilst persons under 18 are being admitted to any other performance in the complex.

When the programme includes a film in 'RESTRICTED 18, category the Licence holder
shall display in a conspicuous position at each entrance to the premises a notice in clear
letters in the following terms:

‘PERSONS UNDER 18 CANNOT BE ADMITTED TO THIS CINEMA FOR ANY
PART OF THE PROGRAMME".

The licence holder shall display at each entrance to theqpremises in a prominent position
where it can be easily seen and read a timetable of the films»on exhibition. In case of a
multi-screen complex, where consent has been granted, the notice shall specify the
particular part of the premises in which films in theYRESTRICTED 218' category are being
exhibited.

When exhibiting a ‘RESTRICTED 18’ filmj the timetable of.films must include,the following
addition to the category shown:

‘RESTRICTED 18’: “PASSED,ONLY FOR PERSONS OF 18 YEARS AND OVER.
THIS FILM IS LIKELY TO CONTAIN EXPLICITWORKS OF CONSENTING SEX
OR STRONG FETISH MATERIALINVOLVING ADULTS.”

All individuals wishing to view a film in the ‘RESTRICTED 18" category shall provide proof
of age. The onlysacceptable forms, of® identification, are recognised photographic
identification cards, such“asya driving licence, passport or ID card bearing the PASS
hologram.

Advertisements

Nosadvertisement displayed at the premises of a film to be exhibited at the premises shall
depict any scene, or incident which is not included in the film as certified by the British
Board of Film Classification or,approved for exhibition by the Council.

Where the Councilthas given notice in writing to the licence holder of the premises
objecting to an advertisement on the ground, that, if displayed, it would offend against good
taste ‘or decency or be likely to encourage or incite to crime to lead to disorder or to be
offensive toypublic feeling, that advertisement shall not be displayed at the premises except
with the prior eonsent of the Council.

Sale of Sex Articles

No sex articles or other things intended for use in connection with, or for the purpose of
stimulating or encouraging sexual activity or acts of force or restraint which are associated
with sexual activity shall be displayed, sold, hired, exchanged, loaned or demonstrated in a
sex cinema.
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PART 5 CONDITIONS APPLYING TO SEXUAL ENTERTAINMENT VENUES

5.1

511

5.1.2

5.1.3

5.2

5.2.1

522

5.2.3

Performances of Relevant Entertainment

Relevant entertainment shall take place only in the areas approved by the Council and so
designated on the approved plan.

There shall be no private booths or performing areas provided on the premises.

There shall be a written code of conduct for performers. All performers must comply with
the code and a record, signed by the performers, must be kept on the premises and be
made available on request by the police or by an authorised offieér. The code shall include
the following:

» No performances shall simulate any sexual act, include any,sex act with any other
performer, persons in the audience or with the usefof any object.

» Performers must not use any inappropriate, lewd, suggestive ar sexually graphic

language.

Performers must not touch the breasts or genitalia of another performer, at any time as

part of a performance.

There shall be no use of sex articles (as defined by paragraph 4(3) of Schedule 3 of the

Act) at any time.

There shall be no physical contact between‘a performer and a customer except as

permitted by the House Rulesy(see 5.2.1).

Performers must not climb onto furniture provided for. customers.

Performers must not remain in a state of.undress in‘any. public area when they have

completed their act.

No performer must appear outside the premises in,a nude or scantily-clad condition.

A\

Y
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House Rules

Prior to the opening of the premises, the licence holder must provide a copy of the
premises’ House Rules’ to the Council, and to Devon and Cornwall Constabulary for
approval."The House Rules must include, as a minimum, the following:

» No personunder the'age. of 18 shall be permitted to view relevant entertainment.

» The only time‘any physicahcontact shall be allowed between a performer and a
customer is when the perfarmer introduces him/herself with a handshake or kiss or
when a tip is placed.in their garter, arm band, or hand. Other than that, there shall be
NO contact.

» No'member of the audience shall throw money or otherwise give gratuities to the
performers exeept as permitted above.

» No customer shall accept from or give to any performer or member of staff any
telephone number or business card or note.

» Customers and staff will not be permitted to photograph, record, film or electronically
transmit any performance.

» Customers must remain seated whilst watching a performance of relevant
entertainment.

» Any customer behaving in a disorderly or inappropriate manner will be removed from
the premises and may be excluded for such period as the licence holder considers
appropriate.

On entry to the premises, each customer must be provided with a copy of the House Rules.

All performers and staff must be given a copy of the House Rules. They must sign and date
a copy of the House Rules which must be retained on the premises and made available on
request by the police or by an authorised officer.
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5.2.4

5.25

5.2.6

5.3

531

5.3.2

5.3.3

534

5.3.5

5.3.6

5.3.7

5.3.8

5.3.9

5.3.10

5.4

5.4.1

5.4.2

A copy of the House Rules shall be displayed at all times in or near the performers'
changing room(s) so that they can be easily read by the performers.

Copies of the House Rules will be prominently displayed throughout the premises in
locations where they can be easily read by the public.

Any changes or alterations to the House Rules must be submitted in writing for the approval
of the Council.

Protection of Performers

Performers shall be aged 18 years or over. The applicant shall ensure that, prior to
employment, all performers undertaking relevant entertainment provide documents proving
that they are 18 years of age or over. Acceptable forms ofjidentification are recognised
photographic identification documents, such as a drfiving licence, passport or ID card
bearing the PASS hologram. These documents must be copied and retained on the
performer's file.

A record shall be maintained on the premises detailing the names and start:and finish times
of individual performers involved in all forms of relevant entertainment. The record will be
made available on request by the police or by an authorised officer.

Performers shall be provided with, secure and private changing facilities. Performers shall
have direct access to changing facilities without being required to pass through or in close
proximity to the audience.

No performer shall be allowed to workiif, in the judgement of the management they appear
to be drunk, intoxicatéd, onunder the influence of illegal substances.

All entrances t0 private areas \to which.members of the public are not permitted access
shall have clear signage stating that access is prohibited.

Any exterior smoking area for use bysperformers shall be kept secure and separate to any
publiessmeking area.

The licence holder,shall'implement a written policy to ensure the safety of performers when
leaving the premises, afterof work. The policy must be made available for inspection on
reguest by a police officer or by an authorised officer.

No person other than performers and authorised staff shall be permitted in the changing
room(s).

The charges for.entrance and any compulsory purchases within the venue must be clearly
displayed at every entrance to the premises.

All charges for products and services must be displayed prominently inside the premises
and at each customer table and in any bar area.

Door Supervisors

All individuals employed on the premises to conduct security activity (within the meaning of
paragraph 2(1) (a) of Schedule 2 to the Private Security Act 2001) must be licensed by the
Security Industry Authority (SIA).

An adequate number of SIA licensed door supervisors shall be on duty on the premises
whilst the premises is open to the public (actual numbers and locations to be agreed with
Devon and Cornwall Constabulary and the Council)
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5.4.3

544

5.5

5.6

All door supervisors shall wear clothing to differentiate themselves from other staff.

A policy of random searches of persons entering the premises shall be operated. Any
person found to be in possession of illegal drugs upon entry shall be prevented entry and,
where possible, restrained until the police can take such person into custody. Any person
found using illegal drugs on the premises shall be removed from the premises, or where
possible, restrained until the police can take such person into custody.

Sale of Sex Articles

No sex articles or other things intended for use in connection with;, or for the purpose of
stimulating or encouraging sexual activity or acts of force or restraint which are associated
with sexual activity shall be displayed, sold, hired, exchanged, loaned or demonstrated in a
Sexual Entertainment Venue.

Exhibition of Films

Films classified as ‘RESTRICTED 18 must net be shown on the premises:
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APPENDIX C
Application Procedure for Grant, Variation, Transfer or Renewal of Licence for a Sex
Establishment

Grant of a Licence

To apply for the grant of a sex establishment licence an applicant must;

e provide a completed application form;

e provide a scale plan of the premises to which the application relates;

e provide a criminal conviction certificate from Disclosure Scotland (issued under section 112(1)(a) of
the Police Act 1997 or the results of a subject access search under the Data Protection Act 1998 of
the Police National Computer conducted by the National Identification Service (this will apply to all
partners and directors where appropriate);
pay the current application fee (part refundable if a hearing is not required);
display a notice on the premises or near the premises as agreed by the Council;
advertise the application in a local newspaper;
send a copy of the application and plan to the Chief Officer‘af Police, Licensing Department (East),
Devon and Cornwall Police HQ, Middlemoor, Exeter, Devon, EX2 7HQ within, 7 days of making the
application to the council.

Plan of Premises

The plan shall show:

e the extent of the boundary of the building, if relevant, and any external and internal walls of the
building and, if different, the perimeter of the premises;

o the location of points of access to and egress frem the premises;

e the location of escape routes from the\premises;

e in a case where the premises is to be used for more thanene licensable activity, the area within the
premises used for eachsactivity;

o fixed structures (inclading furniture) or similar.ebjects temporarily in a fixed location (but not furniture)
which may impact'on the ability ofiindividuals on the premises to use exits or escape routes without
impediment;

e in a case where the premises includes a stage'or raised area, the location and height of each stage
or area relative to the, floor;

¢ in a case where the'premises includes any steps, stairs, elevators or lifts, the location of the steps,
stairs; elevators or lifts;

o in‘the case whereithe premises includes any room or rooms containing public conveniences, the
location of the room er rooms;

s the location and type of,any fire safety and any other safety equipment including, if applicable,
marine safety equipment; and

¢ the location of any kitchen, bar or servery on the premises.

The plan may include a legend through which the matters mentioned or referred to above are sufficiently
illustrated by the use of symbols on the plan.

Public notices

A notice must be displayed at or on the premises to which the application relates for a period of not less than
21 consecutive days from the day following the day the application was given to the council, where it can be
conveniently read from the exterior of the premises.

Where the premises cover an area of more than 50 square meters, a further identical notice must be
displayed every 50 metres along the external perimeter of the premises abutting any highway.

The notice must be on pale blue paper sized A4 or larger and printed legibly in black ink or typed in black in
a font size equal to or larger than 16.

The notice must state:

e details of the application and activities that it is proposed will be carried on or from the premises,
¢ the full name of the applicant,
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e the postal address of the premises, or in the case where there is no postal address, a description of
the premises sufficient to enable the location and extent of the premises to be identified,

e the date, being 28 days after that on which the application is given to the council, by which
representations may be made to the council and that representations should be made in writing,

o that it is an offence knowingly or recklessly to make a false statement in connection with an
application and the maximum fine (£5000) for which a person is liable on summary conviction for the
offence.

A similar notice must be published in a local newspaper within 7 days of giving the application to the council.
Variation of alicence

The holder of a licence may apply at any time for any variation of the terms, conditions or restrictions on or
subject to which the licence is held.

The process of applying for a variation is the same as that for applying for an.initial grant except that a plan
of the premises is not required unless the application involves structural alterations to the premises.

Renewal of a licence
The holder of a licence may apply for renewal of the licence. Inorder for the licence to continue to have
effect during the renewal process, a valid application togéther with the appropriate fee mustbe submitted

before the current licence expires.

The process of applying for renewal of a licence is the same asythatffor applying for an initial grant except
that a plan of the premises is not required.

Transfer of alicence
A person may apply for transfer of a licence at any time.

The process of applying for transfer ofia licence is the same as that for applying for an initial grant except
that a plan of the premises.S not required.
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APPENDIX D

PROCEDURES FOR LICENSING SUB-COMMITTEE HEARINGS AND THE FORM OF
DISCUSSION AT HEARINGS

The quorum for Sub-Committees shall be 3 and decisions may be taken by a majority vote. Abstentions will
not be permitted and the Chair will not have a casting vote.

The Sub-Committee may specify a maximum period of time in which an applicant or any other person who is
permitted to appear at the hearing may address the Sub-Committee.

The Sub-Committee may refuse to permit the giving of evidence that it considers to be irrelevant or
repetitious.

The Sub-Committee may from time to time adjourn the hearing and, if the‘date, time and place of the
adjourned hearing are announced at the hearing before the adjournment, no further notice shall be required.

Public Hearings

Hearings before the Sub-Committee are normally to be held in public. The exceptionsto this rule are:

0) Where the Sub-Committee decides that it is inithe public interestifor the public to be excluded from a
particular hearing, or part thereof;

(i) Where the Sub-Committee makes a resolution that the public and the press be excluded from the

hearing, on the basis that either confidential oriexempt information is likely to be disclosed. This includes the
situation where there is a need for the Sub-Committee to obtain legal advice.

Rights of Parties

All parties have the following rights:
0] to atténd the hearing;

(ii) to have their represéntations considered by the Sub-Committee, even if unable or unwilling
to.attend the'hearing;

(i)~ to be assisted or represented by any person, whether legally qualified or not;

(iv)  to give further information in support of their application, representation or notice, in
response to a‘point upon which the authority has given notice to a party that it will want
clarification;

(v) “to address the Sub-Committee;

(vi)  to exercise'their rights within the hearing for an equal maximum time.

Further Opportunities for Parties

If granted permission by the Sub-Committee, parties may also:
0] guestion any other party;
(i) call any other person as a witness.
A request by a party to call a witness at the hearing may only be granted where the party has given prior

notification of the request and details of the points on which that witness may be able to assist the Sub-
Committee in considering the application.
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Procedures at the Hearing

Subject to the right of the Sub-Committee to amend its procedures at any given hearing, the following
procedures are to be followed at all hearings:

@

(ii)

(iii)

(iv)

(v)

(vi)

(Vi)

(viii)

(ix)

)

(xi)

(xii)

(xiii)

(xiv)

The Chair welcomes those present to the meeting, and explains briefly the location of the
facilities available for the public and the procedure in the event of there being a fire alarm;

The Chair of the meeting introduces the members of the Licensing Sub-Committee
officiating, and the Officers of the Licensing Authority present and explains the role of those
present on behalf of the Authority;

The Chair introduces the matter to be resolved, asks the parties,to the hearing and their
representatives to introduce themselves, and establishes that no-members of the Sub
Committee have a disclosable pecuniary or personal interest in the matter to be considered,;

The Chair invites the Legal Officer to summarise theqrocedure,to be followed at the hearing.
The summary indicates that the hearing takes the form of a discussion led by the Sub-
Committee, and cross-examination is not permitted unless the Sub-Committee considers it is
necessary for it to consider the matter appropriately;

If any party fails to attend the hearing, the Sub-Committee decides whether to adjourn the
matter, or proceed in the party’s absence. If the decisionfis taken to proceed, the party’s
written application or representation is takenyinto acceunt;

The Sub-Committee decides whether to grantany written request made by any party for
permission to call a witness at the hearing. Any request may not be unreasonably withheld;

The Chair invites the Environmental'Health, Officer (EHO)yor Licensing Officer in attendance
to outline the matter before the Sub-Committee; without'such Officer making any
recommendation as to the conclusion the Sub-Committee should reach;

The Applicant for the'licence or variation presents their'case, either personally or through a
representative. The Applicant may give further information in support of the application, but
only in response to a paint upon which the Licensing Authority has given notice that it will
want clarification;

Documentary evidence or otherinformation produced by the Applicant may be considered,
provided this has been produced priorto the hearing, or if not, with the consent of all the
otherparties. It may be necessary in some circumstances for the hearing to be put back until
later in the day so that parties may consider additional information, which is produced at the
hearing;

Members of the Sub-Committee then question the Applicant. Questions should be directed
through the Chair;

The Applicant(calls any witnesses in support of their application, if the Sub-Committee under
above hasdermitted this. The withesses address the Sub-Committee, which may then ask
any question of the witnesses through the Chair;

When the Applicant has completed the presentation of their case, the representatives of any
responsible authorities who have made relevant representations address the hearing, and
may be questioned by members of the Sub-Committee. Witnesses may be called by the
responsible authorities where permitted by the Sub-Committee under (vi) above.
Documentary or other information produced on behalf of the responsible authority may be
considered, as indicated above at (ix);

Thereafter, interested parties address the hearing, and members of the Sub-Committee may
guestion them. Members of the Sub-Committee then question witnesses, who are permitted
to be called under (vi) above in support of the submissions of the interested parties.
Documentary or other information produced on behalf of an interested party may be
considered, as indicated above at (ix);

After the conclusion of the evidence, each party sums up their case, by addressing the Sub-
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(xv)

(xvi)

(xvii)

(xviii)

Committee in the order in which they presented their case;

After each party has summed up, the Chair gives each party the opportunity to make any
further comment, without introducing new material to the hearing;

In deliberating as to its decision, the Sub-Committee is entitled to exclude the parties and
the general public for any reason mentioned in paragraph 3. The most likely justification is
the receipt of legal advice;

Once a decision is reached, and the Sub-Committee is satisfied as to the terms in which the
adjudication is to be delivered, the Chair invites the Licensing Committee Hearing Co-
ordinator (LCHC) to read aloud the terms of the decision made, along with the reasons for
such decision;

The Chair thanks everyone for their contributions, and closés the meeting, or moves on to
the next item on the agenda.

After the Hearing

Once the meeting of the Sub-Committee has been concluded'the LCHC prepares minutes of the hearings,
for approval by the EHO/Licensing Officer and Solicitor, within three working days.

The EHO/Licensing Officer issues a notice to all of the'parties involved (Whether present atthexhearing or
not), outlining the decision of the Sub-Committee, within three working days from receipt of the'approved

minutes.

Right of Appeal

Any such appeals must be commenced by notice of appealgiven by the appellant to the Clerk to the Justices
for North Devon Magistrates’ Court within the‘period of 21 days. beginningywith the date of receipt of the
Hearing Decision Notice.
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APPENDIX TWO

CONSULTATION LIST

Statutory Authorities

Devon & Cornwall Licensing Head Quarters Middlemore Exeter EX2 7THQ
Constabulary Department (East)

Environmental c/o Andy Cole Civic Centre Barnstaple Devon EX31 1EA
Protection Team

Food and Safety c/o Pamela Charles | Civic Centre Barnstaple Devon EX31 1EA
Team

Planning Authority c/o Civic Centre Barnstaple Devon EX31 1EA
Housing Services c/o Trudy Civic Centre Barnstaple Devon EX31 1EA
Team

Safer North Devon co Amanda Palmer Civic Centre Barnstaple Devon EX31 1EA

Business Community

South Molton and
District Licencees
Association

lIfracombe Licensing
Association

Chamber of
Commerce?

Residents Groups

Children and Young Persons
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Ministerial foreword

The Coalition Government is committed to cutting red

tape in the licensing regime for responsible businesses.
For example, we have already significantly reduced the
burden of licensing regulation on live music, and have
recently brought forward further proposals for the further
deregulation of entertainment. We are also giving local
government powers to remove licensing burdens on late
night refreshment providers and reducing the burden of the
personal licence regime.

However, the Coalition Government is very clear about

its commitment to curbing excessive drinking and the
problems it causes, especially the alcohol-related crime and
disorder that costs around £11 billion annually in England
and Wales. We have legislated to rebalance the Licensing
Act in favour of local communities, ensuring that local
authorities have significantly enhanced powers to tackle alcohol-related crime and disorder.
For example, we have introduced the late night levy, giving licensing authorities the power to
ensure that businesses selling alcohol late at night contribute to the police costs and wider
council spending it causes. We have enabled licensing authorities to prevent alcohol sales
late at night in problem areas through Early Morning Alcohol Restriction Orders (EMROs). We
have also lowered the evidence threshold for decision-making, making it easier for licensing
authorities and the police to refuse, revoke or impose conditions on licences.

Norman Baker

As part of our proposals to rebalance the Licensing Act, we also recognised arguments from
some licensing authorities that they face significant deficits in carrying out their licensing
functions, given that fee levels have been unchanged since they were set in 2005. We
therefore introduced provisions in the Police Reform and Social Responsibility Act 2011 to
enable locally-set fees based on cost recovery. We could have set fees centrally, but we
recognise that costs vary for legitimate reasons in different areas, so that raising fees to
recover costs in one area would mean fee payers paying too much in another.

Locally-set fees cannot be used to raise extra revenue. Nor are they tools to tackle crime.
The late night levy, EMROs, and other strengthened licensing powers can be used for these
purposes. Fees must be based on recovering the costs that licensing authorities incur in
carrying out their licensing functions. Fee payers need to know that locally-set fees will be
set transparently and be based on evidence. However, we do not wish to impose excessive
duties or complex processes that will increase the costs of the licensing system for everyone.
Therefore, we are seeking views on how to create a proportionate system of fees that follows
these principles.

Additionally, we will introduce caps on the level of each fee to reassure fee payers. We are
consulting on the level of each cap. | emphasise that the caps are intended to represent the
maximum costs of licensing authorities. They will not be a “guide” to fee levels. Nor should
they prevent licensing authorities from recovering legitimate costs.
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Alongside this consultation, we are conducting a survey of the costs incurred by licensing
authorities in performing each licensing function. The information will be important to us in
developing the details of the regime. In addition, the information required to complete the
survey will form a vital part of the calculations necessary to set fees locally in due course. |
therefore urge all licensing authorities to complete and return the survey.

We look forward to hearing the views of all those with an interest as part of this consultation.

] |~
B N ALY E“’ R

Norman Baker MP
Minister of State for Crime Prevention
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1. Introduction

The regulatory regime of the Licensing Act 2003 (“the 2003 Act”) affects hundreds of
thousands of businesses and many millions of us as workers, residents and consumers.

It regulates the sale of alcohol, the provision of late night refreshment and regulated
entertainment in England and Wales, and therefore influences activities that are central to
many people’s lives. For instance, community pubs are often at the heart of neighbourhoods,
providing employment and a focus for community engagement and social life. Licensable
activities also support profitable industries which enhance the economy and promote
growth. The majority of people who take part in regulated activities do so in an entirely
responsible way. Nevertheless, these activities can sometimes have a less positive side,
from which the licensing regime is designed to protect the public. Many agencies, such

as the police, have a role. However, licensing functions under the 2003 Act are primarily
implemented by local authorities — in their capacity as “licensing authorities” - and this role is
funded through fees.

. Licensing fees are intended to recover the costs that licensing authorities incur in implementing
the 2003 Act, within the context of the transparency and accountability mechanisms to which
licensing authorities are subject (see Chapter 8). Fees levels were set nationally in 2005, but
have not been revised since then'. The Police Reform and Social Responsibility Act 2011 (“the
2011 Act”) introduced a power for the Home Secretary to prescribe in regulations that these
fee levels should instead be set by individual licensing authorities.

iii.  Fees are payable to licensing authorities by holders of licences and certificates, and
those making applications or issuing notices?. Those paying fees, therefore, come from
a wide variety of groups. They include businesses that sell alcohol and provide late night
refreshment, not-for-profit organisations (including private members’ clubs, such as political
or British Legion clubs) and individuals (such as personal licence applicants). In addition over
120,000 Temporary Event Notices (TENs) are given each year by a variety of businesses,
not-for-profit groups and individuals to authorise licensable activities on an occasional basis.

Scope of this consultation

iv.  This consultation invites views on a number of specific aspects of the regulations that will

introduce locally-set fees under the 2003 Act. These are:

e The future of the current variable fee “bands” based on the national non-domestic
rateable value (NNDR) of the premises.

¢ \Whether the basis on which fees are determined should include new discretionary
mechanisms to apply different fee amounts depending on whether or not premises are:
— authorised to provide licensable activities until a late terminal hour and/or
— used exclusively or primarily for the sale of alcohol for consumption on the premises.

e If licensing authorities are able to apply different fee amounts, whether they should have
further discretion to exclude certain classes of premises from liability for the higher amount.

1 Licensing Act 2003 (Fees) Regulations 2005 (S.I. 2005/79). The only substantive amendment has been the addition of new
fees for new processes, such as for an application for a “minor variation”.
2 Afull list of the fees is available in Chapter 7.
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V.

e The proposed cap levels that will apply to each fee category.

¢ \What guidance will be needed on setting fees and on efficiency and the avoidance of
“gold-plating” (by which we mean activities that go beyond the duties of the 2003 Act and
are not justified by proportionality).

¢ \Whether there should be a single annual fee date.

¢ The transition process to locally set fees.

This consultation is primarily aimed at fee payers and licensing authorities, although we
welcome responses from all those who have an interest.

Legal context

Vi.

Vii.

viil.

The power to make fees regulations is set out in primary legislation®. These provisions are
designed to reflect wider Government policy on fees, in particular, the need to distinguish
“fees” from “taxation”. The primary legislation enables licensing authorities to charge different
amounts for different “classes of case” (or criteria) specified in the regulations, but does not
enable them to introduce new “classes of case” themselves.

In other words, the legislation enables the Home Secretary to prescribe that licensing
authorities set fee levels, but not that they determine their own fee structure. This will be
specified in regulations and will therefore remain the same across England and Wales. This
fee structure is one of the issues on which we are consulting.

The primary legislation enables the Home Secretary to apply constraints on licensing
authorities’ power to determine the amount of any fee. The Government has signalled
its intention to use this power to set caps on fee levels. Chapter 7 seeks views on
proposed caps.

It should also be noted that these regulations cannot introduce new circumstances where a
fee becomes payable*. For example, they cannot add a fee for applications for review.

There are a number of objectives that have shaped our approach to the consultation. These
are set out below.

Cost recovery

Xi.

Xii.

As described above, licensing authorities should, as nearly as possible, achieve cost
recovery for the discharge of functions under the 2003 Act®. Cost recovery is best achieved
by setting fees locally because the variations in actual costs between licensing authority
areas make it difficult to achieve a close approximation to cost recovery with nationally-set
fees. Locally-set fees should remove unintended public subsidy of the administration of the
2003 Act when a licensing authority’s costs are higher than current fee income. This should
benefit tax payers. It should also mean that fee payers do not pay more than the licensing
authority’s costs in areas with lower costs.

Alongside this consultation, the Government is seeking further evidence on variations in
costs between licensing authority areas. An estimate of licensing authority costs, based on a
small initial survey, is reflected in the accompanying Impact Assessment. We would welcome
estimates of the costs of administering the 2003 Act from all licensing authorities to fully

3 This will be sections 197A and 197B of the 2003 Act (see Appendix A).
4 A list of fee categories is contained in Chapter 7.
5 Chapter 8 of this consultation contains a description of licensing authority costs.
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assess the likely impact of locally-set fees and to ensure that costs reported are nationally
representative. This will enable the Impact Assessment to be revised at final proposal stage,
taking into account evidence received from the consultation. Further information about the
cost survey is available at www.gov.uk/goverment/consultation/locally-set-licensing-fees.

Avoiding cross-subsidisation

Xiii.

Xiv.

XV.

Fees (unlike taxes) must avoid “cross-subsidisation”. This is where one class (or type) of fee
payer is charged at higher than cost-recovery so that another class can be charged less.
An example might be charging big firms more as an economic deterrent, or so that charities
or small firms can be charged less. This could be regarded as an unfair form of taxation on
those that are charged more.

Evidence suggests that the current sources of fee income are not properly aligned to
licensing authority costs, either in terms of categories of fees (such as TENs or annual fees)
or between the ‘classes’ of fee payers (for example at present the fee amount charged

for an application for a premises licence is higher for premises with higher non-domestic
rateable value, but the evidence does not support such variations in costs within licensing
authority areas). This is discussed further in the impact assessment published alongside
this consultation at www.gov.uk/goverment/consultation/locally-set-licensing-fees and in
Chapter 5.

This consultation therefore contains proposals to change the basis on which variable fee
amounts may be chargeable locally, with the intention that licensing authorities can reduce
cross-subsidisation in their areas in efficient and practical ways.

Caps

XVi.

As mentioned above, the Government has signalled its intention to set a “cap” (or highest
permitted fee level) for each fee category. The caps are intended to reassure fee payers

that locally-set fees are not a blank cheque for local government. They should not prevent
licensing authorities in areas with the highest actual costs from recovering these costs,

and should not be treated as indicative fee levels. It is expected that, in all but the most
exceptional cases in the highest cost areas, fee levels set by licensing authorities will be well
below the caps. This consultation invites views on the levels of the caps. This consultation
also seeks views on the other potential mechanisms by which fee payers could be reassured
that the fee levels they are paying are fair.

Single national payment date for annual fees

XVil.

Annual fees for premises licences and club premises certificates are currently paid on the
anniversary of the date on which the licence or certificate was granted. Holders of premises
licences, particularly operators who hold multiple licences granted at different times, have
argued that it would be more efficient for them to be able to pay all their annual fees on the
same date.

xviii. This consultation therefore seeks views on whether there should be a single national

payment date for annual fees. However, it is not proposed to implement this change at the
same time as the regulations governing locally-set fees are introduced, because it would
increase the complexity of the forthcoming change to the fees regime.

A consultation on fees under the Licensing Act 2003



http://www.gov.uk/goverment/consultation/locally-set-licensing-fees

http://www.gov.uk/goverment/consultation/locally-set-licensing-fees



Out of scope

Additions to or exemptions from fees

XiX.

XX.

XXi.

XXii.

The only basis on which licensing authorities will be able to charge fees is cost recovery. The
regulations cannot enable fees to be charged for processes or activities for which fees are
not already chargeable, nor can they exempt premises or activities from the licensing regime.
The Government is looking more widely at how to reduce the burdens on businesses

and not-for-profit groups affected by the 2003 Act. Recent Government consultations on

its Alcohol Strategy and on regulated entertainment have invited views on a number of
de-regulatory proposals, alongside proposals to tackle alcohol-related harms.

In the case of regulated entertainment, the Government has proposed changes that will see
many activities removed from the scope of licensing entirely®. This will mean, for example,
that many temporary events that formerly required a TEN (such as community concerts)

will not require one in future. Likewise, many licences or certificates that authorise regulated
entertainment only will not be required in the future. The Government intends to align the
introduction of locally-set fee levels locally with these changes, so that operators whose
activities are set to be de-regulated (subject to Parliamentary approval) will not be subject to
locally-set fees in the interim.

Following the consultation on the Alcohol Strategy, the Government has brought forward

proposals to:

e simplify the system of personal licences;

e introduce a new form of authorisation, the “community and ancillary sales notice” (CAN),
which will reduce the burdens on community groups that sell small amounts of alcohol
and on businesses, such as small accommodation providers, that only sell limited
amounts of alcohol alongside a wider services; and

e enable licensing authorities to de-regulate late night refreshment in their area’.

These proposals (as in the case of the CAN) are expected to result in new lighter touch
processes with correspondingly low fees or (in the case of late night refreshment)
exemptions from the licensing regime.

As a consequence of the principles of cost recovery and the avoidance of cross-
subsidisation, this consultation does not propose any nationally-imposed exemptions from
the requirement to pay fees where activities remain within the licensing regime. Therefore,
exemptions from fees such as those currently applicable to community premises and similar
premises that hold a licence only for regulated entertainment, are not proposed. It should be
emphasised that the Government’s de-regulatory proposals for entertainment will exempt the
types of premises and activities that the fee exemption is currently intended to benefit from
the requirement to hold a licence.

6 E.g. “Consultation on a proposal to use a Legislative Reform Order to make changes to entertainment licensing”: https://
www.gov.uk/government/consultations/legislative-reform-order-changes-to-entertainment-licensing

7 “Consultation on delivering the Government's policies to cut alcohol fuelled crime and anti-social behaviour”. The
Government’s response was published on 17 July 2013: https://www.gov.uk/government/consultations/alcohol-strategy-
consultation
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Large events

xxiii. The “additional fees” for large event fees are not addressed in the current consultation. The
Government intends to revisit this topic after licensing authorities have developed expertise in
setting fees under the 2003 Act. In the meantime, fees for large events will remain as they are.

Impact Assessment

xxiv. An Impact Assessment has been prepared to accompany this consultation, available at

www.gov.uk/government/consultations/locally-set-licensing-fees. In addition to seeking
views on the proposals, the Government is also seeking views on the Impact Assessment.
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2. About this consultation

Geographical Scope
This consultation applies to England and Wales. We continue to work with the Welsh Government
on these proposals.

Impact Assessment
A consultation stage impact assessment is published alongside this consultation document.

Who is this consultation aimed at?

We are particularly keen to hear from everyone who will be affected by these measures, especially
those who pay licensing fees (such as those who own or work in pubs, clubs, supermarkets and
shops, or issue Temporary Event Notices); and licensing authorities, although we will welcome
responses from all those with an interest.

Duration
The consultation runs for eight weeks from 13 February 2014 until 10 April 2014.

Enquiries:
AlcoholStrategy@homeoffice.gsi.gov.uk

How to respond:
Information on how to respond to this consultation can be found on the Home Office website at
www.gov.uk/government/consultations/locally-set-licensing-fees

All responses will be treated as public, unless the respondent states otherwise.

Responses can be submitted online through the Home Office website. Alternatively you can
submit responses by email at AlcoholStrategy@homeoffice.gsi.gov.uk or by post by sending
responses to:

Alcohol Fees Consultation,
Drugs and Alcohol Unit,
Home Office,

4th Floor Fry Building,

2 Marsham Street,
London,

SW1P 4DF

If responding by email or by post, please follow the word limits in the consultation for each

question. If you wish to provide additional information, please do so in an annex to your response,
which can be emailed to the address above.
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Additional ways to become involved:

Please contact the Home Office (as above) if you require information in any other format, such
as Braille, large font or audio. The Department is obliged to both offer, and provide on request,
these formats under the Equality Act 2010. We can also offer a version of the consultation in
Welsh on request.

After the consultation:
Responses will be analysed and a ‘Response to the Consultation’” document will be published.
This will explain the Government’s final policy intentions.

Background

Getting to this stage:

The Government published its “Rebalancing the Licensing Act” consultation in July 2010.
Following this, the Police Reform and Social Responsibility Act 2011 introduced the necessary
power for the Home Secretary to prescribe that the level of fees under the 2003 Act are set by the
authority to which they are payable, based on cost recovery.
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3. Information about you

The following questions ask for some information about you. The purpose of these questions is

to provide some context on your consultation responses and to enable us to assess the impact

of the proposals on different groups of people. By providing these responses you are giving your
consent for us to process and use them in accordance with the Data Protection Act 1998.

Company Name or Organisation (if applicable):
Which of the following best describes you or the professional interest you represent? Please select
one box from the list below:

Individual involved in licensed premises

Individual involved in or managing club premises

Small or medium sized enterprise involved in licensed premises (up to 50 employees)
Large business involved in licensed premises (more than 50 employees)

Business or trade body involved in the production of alcohol

Trade body representing licensed premises

Association representing club premises

Person or organisation specialising in licensing law

Voluntary or community organisation

Licensing authority [If you are from a licensing authority please specify which licensing authority in the

box below:]

Licensing authority officer

Local Government (other)
Police and Crime Commissioner
Police force

Police officer [If you are from a police force specify which police force in the box below]

Bodies representing public sector professionals (e.g. Local Government Association,
Institute of Licensing)

Central Government
Member of the public
Other [specify in the box below]
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4. Consultation principles,
confidentiality and disclaimer

Consultation Principles

4.1

The Government has recently introduced a more proportionate and targeted approach to

consultation, so that the type and scale of engagement is proportionate to the potential impacts

of the proposal. The emphasis is on understanding the effects of a proposal and focusing on

real engagement with key groups rather than following a set process. The key Consultation

Principles are:

e departments will follow a range of timescales rather than defaulting to a 12-week period,
particularly where extensive engagement has occurred before;

¢ departments will need to give more thought to how they engage with and consult with those
who are affected;

e consultation should be ‘digital by default’, but other forms should be used where these are
needed to reach the groups affected by a policy; and the principles of the Compact between
Government and the voluntary and community sector will continue to be respected.

The full consultation guidance is available at:
http://www.cabinetoffice.gov.uk/sites/default/files/resources/Consultation-Principles.pdf

Responses: Confidentiality & Disclaimer

4.2

4.3

4.4

4.5

13

The responses you send us may be passed to colleagues within the Home Office, the
Government or related agencies. The Department will process your personal data in
accordance with the Data Protection Act 1998 (DPA) and in the majority of circumstances
this will mean that your personal data will not be disclosed to third parties.

Responses to this consultation may be published as part of the analysis of the consultation,
or subject to publication or disclosure in accordance with the access to information regimes.
These are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act
1998 (DPA) and the Environmental Information Regulations 2004.

Please tick the box below if you want your response to be treated as confidential. Please be
aware that, under the FOIA, there is a statutory Code of Practice with which public authorities
must comply and which deals, among other things, with obligations of confidence.

If you have ticked the box, it would be helpful if you could explain to us why you regard your
response as confidential. If we receive a request for disclosure of your response we will take
full account of your explanation, but we cannot give an assurance that confidentiality can be
maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT
system will not, of itself, be regarded as binding on the Department.
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5. Variable fee amounts: the national
non-domestic rateable value “bands”

Introduction

5.1 It is the Government’s intention that cost recovery is achieved without cross-subsidisation.
Therefore, unless there is evidence that one class (or type) of fee payer leads to higher
average costs to the licensing authority than others, everyone should pay the same.

5.2 The current fee regulations prescribe different fee amounts for the “main fees”® depending on
the national non-domestic rateable value (NNDR) “band” of the premises (see the existing fees
at Appendix B). NNDR represents the open market annual rental value of a business or non-
domestic property - the rent the property would let for if it were offered on the open market.

5.3 The “bands” are:

Band A: no NNDR to £4,300;
Band B: £4,301 to £33,000;

Band C: £33,001 to £87,000;
Band D: £87,001 to £125,000; and
Band E: £125,001 and above.

5.4 The fee amounts charged increase substantially for premises in higher bands. For example,
the fee for an application for a premises licence is £100 for premises in Band A and £635 for
premises in Band E. The only basis on which the Government would propose retaining the
use of such bands under a system of locally-set fees would be if the higher bands were, on
the basis of local evidence, related to higher costs to the licensing authority.

5.5 As described in the Impact Assessment, a study of licensing authority costs by the Home
Office (referred to as the LA Sample survey) did not support NNDR as a criterion for
variable costs because the costs incurred by premises within each band in an area were
not significantly linked to cost differences for the licensing authority. This means, therefore,
that retention of the bands would not assist in reducing cross-subsidisation. As noted in the
Impact Assessment, however, it would add marginally to the cost of setting fees because of
the need to determine costs for the members of each NNDR band.

8 The “main fees” are the fees paid in respect of: applications for new premises licences and club premises certificates;
applications for full variations to premises licences and club premises certificates; and annual fees in respect of premises
licences and club premises certificates.
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The Government therefore proposes to abandon the use of NNDR as a criterion for variable
fee amounts.

Consultation Question 1:
Do you agree or disagree that the use of national non-domestic rateable value bands as a
criterion for variable fee amounts should be abandoned?

Agree

Disagree

Don't know

Consultation Question 2:

If you disagree, please provide evidence that higher national non-domestic rateable value is
consistently linked to higher average costs to the licensing authority within individual licensing
authority areas, keeping your views to a maximum of 200 words.
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6. Variable fee amounts: alternative
classes

6.1 This chapter focuses on alternative classes (or types) of premises in respect of which
licensing authorities may be able to apply different fee amounts across their area for the
“main fees”®, if the Government does move away from the use of NNDR bands. There are
a number of different options to consider. The Government could prescribe that there be a
‘flat’ fee for the main fees in each area. However, some licensing authorities may consider
that this would neither reflect costs nor reduce cross-subsidisation. For example, they
may have evidence that, in their area, licensed restaurants or premises that close early
consistently result in lower costs than premises used mostly for drinking or those which
open until late.

Principles of alternative classes

6.2 The proposed discretion to charge different fee amounts for different classes of premises
should enable licensing authorities to more closely achieve the objective of the avoidance
of cross-subsidisation in their respective areas. These ‘classes’ would only be implemented
locally as the basis for variable fee amounts if there was evidence that (and to the extent
that) they were linked to costs in that area. They would apply throughout the licensing
authority’s area.

6.3 Any classes proposed must of course be compatible with the fees provisions in the 2003
Act. In addition, they should also be practical and efficient to implement locally so that they
do not significantly increase licensing authority costs.

Alternative classes proposed in pre-consultation discussions

6.4 During pre-consultation discussions, local government representatives and fee payers
proposed a variety of different approaches. These included methods that seek to place a
larger proportion of the fee burden on existing premises perceived as problematic or high
risk. Proposals include basing the “main fees” on
e risk assessment of each premises; and
e “polluter pays” approaches, with payments for interventions (such as inspections) or

different amounts dependent on whether there were problems during the year.

6.5 A common feature of these methods is that they would require classification of premises
in categories that are currently not a formal part of the licensing regime. They would
therefore be likely to result in additional costs and burdens (for example, in conducting
a risk assessment). They may also increase the likelihood of dispute between licensing
authorities and fee payers about the classification that emerged or whether premises were at
fault for an incident that led to the assessed risk increasing. Furthermore, they may involve
retrospective decisions that could not apply to applications or variation applications. For
these reasons, the Government is not proposing these mechanisms.

9 The “main fees” are the fees paid in respect of: applications for new premises licences and club premises certificates;
applications for full variations to premises licences and club premises certificates; and annual fees in respect of premises
licences and club premises certificates.
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6.6 The proposed criteria on which we are consulting are whether or not premises are:

a. authorised to provide licensable activities until a late terminal hour and/or
b. used exclusively or primarily for the sale of alcohol for consumption on the premises.

These are described in more detail below. However, in Question 18 below, we invite evidence in
support of other alternative classes (or types) of premises that are consistently linked to higher
or lower average costs to the licensing authority within individual licensing authority areas.

Inter-relationship between the classes

6.7 Subject to local evidence of costs, the intention is that a licensing authority will be able
to apply neither, only one, or both of the criteria cumulatively; or both of the criteria in
combination:

e If neither criterion were applied, there would be a flat rate for all premises.

e |f one was applied (for example, late terminal hour), then this would divide premises into
two classes, those that were and were not authorised to provide licensable activities at
that hour. Those that were authorised to open later would pay an additional amount.

e |f both criteria were applied, premises that had a late terminal hour and were used
primarily for drinking would pay each additional amount cumulatively.

¢ To provide additional flexibility for licensing authorities, we also propose that licensing
authorities would be able to specify that a higher fee amount would apply only to
premises to which both criteria applied in combination. This option is explained in more
detail below.

Relationship with caps

6.8 We intend that the cap (see Chapter 7) is the highest permitted fee for that fee category.
Premises subject to any higher fee amount will still be subject to the cap.

Discretion to vary fee amounts on the basis of late terminal hour

6.9 Premises could be charged more or less for the main fees dependent on whether or not the
latest time that they are authorised to carry on licensable activities is beyond a set time in
the evening. (The exact time is considered further below, paragraph 6.12).

6.10 Discussions with licensing authorities suggest that it is likely that premises open late may,
in some areas, give rise to higher costs to the licensing authority. This could be as a
result of, for example, heightened concern about noise nuisance (which may lead to more
representations and applications for review) or the increased costs of inspection late at night.

Consultation Question 3:
Do you agree or disagree that the criterion of whether or not a premises is authorised to provide
licensable activities to a late terminal hour is linked to costs?

Agree

Disagree

Don't know
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Consultation Question 4:
If you agree, please provide evidence for your answer in the box below, keeping your views to a
maximum of 200 words.

6.11 “Late terminal hour” is a readily understood concept in the current regime, therefore making
dispute less likely and implementation relatively simple. It is important that any class that is
specified in the regulations does not itself risk incurring costs (such as those arising from a
dispute about liability to pay a fee or its amount).

Consultation Question 5:
Do you agree or disagree that the criterion of whether or not a premises is authorised to provide
licensable activities to a late terminal hour is sufficiently practical to implement?

Agree

Disagree

Don't know

Consultation Question 6:
If you do not agree, please state your reasons in the box below, keeping your views to a
maximum of 200 words.

6.12 We intend that the terminal hour which triggers the higher fee amount would be set locally
but within prescribed criteria set out in regulations. We propose that it should be within the
period midnight to 6am. (This is the same time period to which the Late Night Levy and Early
Morning Alcohol Restrictions Orders may apply).

18 A consultation on fees under the Licensing Act 2003





Consultation Question 7:
Do you agree or disagree that the licensing authority should be able to determine the hours during
which the higher fee is payable within the boundaries of midnight to 6am?

Agree

Disagree

Don't know

Consultation Question 8:
If you disagree, please state the hours during which you think licensing authorities should be able
to determine that a higher fee is payable.

From To

Select hours

6.13 We propose that licensing authorities that impose higher fees for premises that open
later have discretion to exclude premises that are authorised to open late only on certain
nights per year from the class of premises with a late terminal hour. This could mean that
premises that are only authorised to open late on special occasions, such as, for example,
New Year’s Eve or St. Patrick’s Day, would be excluded from the class of premises paying
a higher fee amount.

Consultation Question 9:

Do you agree or disagree that licensing authorities that impose higher fees for premises which
open later should have discretion to exclude premises that are authorised to open late only on
certain nights per year?

Agree

Disagree

Don't know

Consultation Question 10:
Please state your reasons, keeping your views to a maximum of 200 words.
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Discretion to vary fee amounts dependent on whether the
premises is primarily used for drinking

6.14 Premises could be charged more or less depending on whether or not they are exclusively
or primarily used for the sale of alcohol for consumption on the premises. This proposal is
similar to the “multiplier”, used as part of the current fee structure, except that it would not
be restricted to premises with high rateable value. Also, the amount by which the fee differed
would not be a prescribed multiple of the standard fee, but would be determined by the
licensing authority to reflect cost differences.

6.15 It is likely that premises that operate in this way, in some areas, give rise to higher costs to
the licensing authority, given, for example, heightened concern about crime and disorder
(which may lead to more representations and applications for review).

Consultation Question 11:
Do you agree or disagree that the criterion of whether or not a premises is used primarily for the
sale of alcohol for consumption on the premises is linked to costs?

Agree

Disagree

Don't know

Consultation Question 12:
Please provide evidence for your answer in the box below, keeping your views to a maximum of
200 words.

6.16 “Whether a premises is used exclusively or primarily for the consumption of alcohol for
consumption on the premises” is an existing concept in the current regime, used in both
the fees regulations, and in relation to whether unaccompanied children are allowed on
premises.’® However, there are mixed views on whether this criterion presents practical
challenges. Some licensing officers report that all the premises in their area that should pay
the current “multiplier” do so, other licensing officers report that there is significant difficulty
in applying the definition. For example, they report that there are premises which they
consider should pay it, but which (for example) also provide some degree of refreshment or
entertainment. It is important that any criterion which is set down in the regulations does not
itself result in costs (such as those arising from a dispute about liability to pay a fee).

10 Section 145 of the 2003 Act.
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Consultation Question 13:
Do you agree or disagree that the criterion of whether or not premises are exclusively or primarily
used for the sale of alcohol for consumption on the premises is sufficiently practical to implement?

Agree

Disagree

Don't know

Consultation Question 14:
If you do not agree, please state your reasons in the box below, keeping your views to a
maximum of 200 words.

Relationship between the criteria: a combined class

6.17 As set out in paragraph 6.7, the Government proposes to give licensing authorities flexibility
in the application of these two criteria. This includes the proposal that licensing authorities
should additionally have discretion to apply higher amounts only to premises where the
two criteria are both applicable. If this discretion were exercised, premises would only be
charged a higher amount in that area if they were used primarily for the sale of alcohol for
consumption on the premises and open to a late terminal hour. This would, in effect, enable
licensing authorities to divide premises into two classes — those that were in the combined
class and those that were not.

6.18 The benefit of this combined class would be that licensing authorities could exclude from
any higher fee amount premises that were open late or used primarily for drinking, but which
local evidence shows were not associated with higher average costs. This is an alternative
solution to the problem described in paragraph 6.19 and 6.20 below. For example, premises
such as accommodation providers, theatres and cinemas and community premises, as well
as other relevant premises, could be excluded from any higher amount if this option were
exercised in a locality. This alternative approach could be considerably simpler to implement
than discretionary exclusions, as estimates of costs would not need to be made for each
class of potentially excluded premises.
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Consultation Question 15:
Do you agree or disagree that there should be discretion to apply higher fee amounts only where
both criteria apply in combination?

Agree

Disagree

Don't know

Discretionary exclusions from classes of premises subject to a
higher fee amount

6.19 Alternatively, it has been suggested that licensing authorities that introduce different fee
amounts should be able to exclude certain types of premises from the higher amount, if
these types are not associated with higher costs''. The types of premises could potentially
be similar to those available to licensing authorities as discretionary exemptions from the
late night levy, such as: accommodation providers; theatres and cinemas; bingo halls;
community amateur sports clubs; and community premises.

6.20 This would require the regulations to specify each premises type that could be excluded.
As with the other proposed classes, the only basis on which a licensing authority would
be able to exclude these classes of premises from higher fee amounts would be evidence
linking them to lower costs. Therefore, licensing authorities would need to classify premises
into these classes and estimate costs for each one. Given the possibility of dispute about
classification, and increased complexity in determining costs, the “combined” criterion
proposed above (see paragraph 6.17-6.18) may achieve the intended objective in a simpler
and more cost-efficient way.

Consultation Question 16:

Do you agree or disagree that, if a licensing authority has determined that different fee
amounts should apply, it should have discretion to exclude certain types of premises from that
higher fee amount?

Consultation Question 17:

If discretion to exclude certain types of premises from a higher fee amount were available, what
types of premises should be specified in the regulations as potentially excluded classes? Please
give reasons for your answer, keeping your views to a maximum of 200 words.

11 Premises excluded from the higher fee amount would instead be subject to the lower fee amount. They would not be
exempt from paying a fee at all.
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Other Alternative Options

6.21 As discussed above, a range of different approaches to variable fees have been proposed
during pre-consultation discussions. Subject to any proposals meeting the constraints
imposed by the fees provisions in the 2003 Act and being practical, efficient and cost
effective to implement locally, we are interested in what alternative options should be
available for licensing authorities to apply different fee amounts in their area.

Consultation Question 18:

Are there alternative options that should be available to licensing authorities to apply different fee
amounts in their area”? Please specify and set out your evidence in the box below, keeping your
views to a maximum of 200 words.
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7. Caps

Introduction

7.1

7.2

7.3

7.4

7.5

The Government has committed to set “caps” (the highest permitted fee level) for each fee
category. The consultation invites views on proposed cap levels. These caps will provide
reassurance to fee payers that fees cannot be set at excessive levels to, for example,
generate income or be used as an economic deterrent to the undertaking of licensable
activities. The Government does not intend to set caps at levels that will prevent cost
recovery, however, as costs that are incurred in the discharge of functions under the 2003
Act ought to be recovered. The implementation and level of the cap will be subject to
periodic review, in consultation with licensing authorities, and to exceptional review, if there is
a case to do so.

It is important to note that the caps are not recommended fee levels: locally-set fee levels
should be based on local evidence of what is required for cost recovery in that fee category,
and it would be unlawful to merely set them at the level of the cap or at a proportion of the
cap, without regard to costs. The caps represent, therefore, an upper limit on the highest
costs of licensing authorities in exceptional circumstances. As described in Chapter 8,
licensing authorities should continually drive efficiency, whilst ensuring effective delivery of the
licensing regime.

The evidence from the LA Sample Survey (described in the Impact Assessment published
alongside this consultation) and discussions with licensing authorities indicates that the costs
of particular fee categories vary greatly in different licensing authorities. This is particularly
true of processes, such as applications for new licences, which can result in hearings. (This
could be due, for example, to a greater likelihood of residents’ concerns in one area than
another). Similar considerations apply to other duties of licensing authorities that can result

in a hearing, such as how often they have received objection notices from the police to an
application to vary a licence to specify a new Desighated Premises Supervisor, or how often
they have received representations on applications to vary licences™.

Variable costs can apply to other processes. For example, in the case of applications for a
minor variation, licensing authorities may decide to invite views from responsible authorities,
and be required to consider residents’ representations. The case of TENs is addressed
separately below.

The result of these variations in average costs is that areas with the highest costs in any
fee category deviate very greatly from the mean. The caps proposed in the consultation

are therefore much higher than the estimated average future fee levels and are expected to
far exceed cost recovery fee levels in most areas. Chapter 8 provides more information on
mechanisms that will guard against “gold plating” and excessive costs, and invites views on
practical ways to improve efficiency.

12 The processes that can potentially result in the need for a hearing (or, in the case of an annual fee, a review) administered
by the licensing authority are 19(a) to 19()) in the list below.
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7.6 The caps proposed in Table 1 below are based upon the highest reported costs in each
fee category'® in the LA Sample Survey (see the Impact Assessment accompanying this
consultation). Outliers were excluded where, after discussion with licensing authorities that
provided data, it appeared that the high estimates may not have been related to legitimate
high costs. Outliers' were, therefore, excluded for data quality purposes (for example, to
exclude calculation errors or anomalies caused by the small sample size), and not to exclude
high cost authorities.

7.7 For some rare processes, such as applications for a provisional statement and for the grant
of a certificate; and applications to remove the requirement for a designated premises
supervisor, insufficient information was available to estimate average costs to licensing
authorities. In these cases, it was assumed that highest average costs are similar to related
processes'®. The costs survey that accompanies this consultation will seek further data on
licensing authority costs to augment the LA Sample Survey.

Consultation Question 19:
Do you agree or disagree that the proposed cap levels will enable your licensing authority to
recover costs?

Table 1: proposed cap levels

Question Fee Category Proposed cap Current fee or Agree/
maximum fee (for  disagree/ don’t
information only) know

processes that can result in hearings or include review hearings

19 (a) Application for the £2,400 £1,905%
grant of a premises
licence

19 (b) Application for a £2,400 £315
provisional statement

19 (c) Application to vary a £2,400 £1,905*
premises licence

19 (d) Application to vary £105 £23
premises licence to
specify designated
premises supervisor

19 (e) Application to vary a £105 £23
premises licence to
remove requirement
for a designated
premises supervisor

19 () Application for the £65 £23
transfer of a premises
licence

19 (9) Interim authority notice £114 £23

19 (h) Annual fee payable £740 £1,050*
by premises licence
holder

13 That is, they are based on the licensing authorities whose reported average cost over the year was highest for each
process. They do not reflect the highest possible cost of administrating a single application or notice.

14 Ouitliers are defined here as those falling outside two standard deviations from the mean.

15 Application for the grant of a licence and application to vary a licence to specify a designated premises supervisor,
respectively.
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19 (i)

19 ()

19 (k)

19 ()

Application for the
grant of a certificate

Application to vary a
certificate

Annual fee payable
by club premises
certificate holder

Application for grant or
renewal of a personal
licence

other processes under the 2003 Act

19 (m)

19 (n)

19 (o)

19 (p)

19 (9)

19 (n)

19 (s)

19 @)

19 (u)

19 (v)

*denotes current maximum fee, where fee level is variable

Application to replace
stolen, lost etc.
premises licence

Notification of change
of name or address
of premises licence
holder

Application for minor
variation of a licence

Application to replace
stolen, lost etc.
certificate

Notification of change
of name or change of
rules of club

Notification of change
of address of club

Application to replace
stolen, lost etc.
temporary event notice

Application to replace
stolen, lost etc.
personal licence

Notification of change
of name or address
of personal licence
holder

Notification of interest
of freeholder etc. in
premises
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£2,400

£2,400

£720

£114

£46

£46

£244

£46

£46

£46

£38

£59

£59

£50

£635*

£635*

£350*

£37

£10.50

£10.50

£89

£10.50

£10.50

£10.50

£10.50

£10.50

£10.50

£21





Consultation Question 20:
Do you have any other comments on the proposed cap levels? Please specify them in the box
below, keeping your views to a maximum of 200 words.

Temporary Event Notices (TENSs)

7.8 Setting a cap level for TENs presents a particular challenge for two reasons. Firstly, TENs are
used by a wide variety of organisations and individuals. For example, commercial operators
may use a TEN to go beyond the terms of their current licence, individuals may wish to sell
alcohol to the public at members’ clubs, and community or charity groups may wish to sell
alcohol at one-off events.

7.9 The Government is keen to ensure that the licensing regime is cost-efficient for all, and it is
particularly important that costs are kept as low as possible for those working to improve
their local community. As described paragraphs xx-xxi above, the Government is already
reducing regulation for such groups.

7.10 Secondly, reports from licensing authorities suggests that TENs costs vary widely. Our best
evidence indicates that the average TENs fee will be approximately £80'. Most authorities
that responded to the LA Sample Survey reported costs below this level, whilst a small
number of outliers reported costs significantly above £100. Analysis suggests that setting the
cap at £100 would allow cost recovery in at least the significant majority of authorities.

7.11 Subject to further evidence, the Government therefore proposes a cap of £100, as this is
appropriate for the generality of authorities and will encourage the remainder to keep their
costs as low as possible. Although some authorities currently report higher costs, it should
be noted that, with the present fee of £21, some operators may risk giving a TEN even
though they are aware that it may result in an objection notice and therefore be wasted.

We consider that an increase in the TEN fee to recover legitimate costs is likely to have an
unintended consequence of deterring this practice and thereby lowering costs in the current
highest cost areas. As set out in paragraph 7.1 above, the Government will retain the power
to conduct an exceptional review of a cap if a case is made to do so.

7.12 We therefore invite evidence from all interested parties on the appropriate level for the TEN
fee cap. The local authority cost survey that accompanies this consultation also seeks to
strengthen our evidence base further on the average cost of a TEN, the degree of variation
between areas, and the reasons for this variation, and we would encourage all licensing
authorities to complete fit.

16 See the Impact Assessment published alongside this consultation, Table 7 (page 34) and paragraphs 36 to 44 (page 13).
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Consultation Question 21:
Do you agree or disagree that the proposed cap of £100 will enable your licensing authority to
recover costs?

Consultation Question 22:
Please set out evidence for your answer in the box below, keeping your views to a maximum of
200 words.
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8.1

8. Licensing authority costs,
transparency, consultation with fee
payers and guidance on setting fees

This chapter considers the costs that licensing authorities incur in discharging functions
under the 2003 Act and the mechanisms of transparency and accountability to which
licensing authorities are subject. It seeks views on the extent of local consultation on fee
levels and how best to provide guidance to licensing authorities so as to ensure that high
costs and “gold-plating” (exceeding the requirements of the 2003 Act) are avoided and
efficiency encouraged.

Introduction - licensing authority functions and drivers of
variable costs

Applications and notices

8.2

In administering the 2003 Act, licensing authorities must perform an administrative task of
checking and processing a number of different types of application and notice. In respect

of many of these processes, representations made by, for example, the police or residents
may trigger a hearing, which is held by the licensing authority, so that the application or
notice can be considered in more detail in the context of the licensing authority’s duty to
promote the licensing objectives. In such cases, licensing officers may conduct an inspection
of the premises to which the application relates. In particular, hearings occur in respect of a
significant proportion of applications for premises licences and full variation applications. In
other cases, such as an application to vary the Designated Premises Supervisor in relation
to a premises licence, hearings are less common, but still occur. In rare cases, hearings may
lead to appeal procedures involving the licensing authority. Licensing authorities are also
responsible for advertising certain licensing applications on their website or by notices and
for updating the licensing register.

Existing premises licences and club premises certificates

8.3

8.4

29

Licensing authorities must hold hearings to determine applications for the review of existing
licences and certificates. A necessary component of fulfilling these responsibilities is the
monitoring of compliance with the terms of licences and certificates in their areas. This may
comprise inspections of premises, liaison with bodies with whom they work in partnership
(such as the police, other departments of local authorities, or licensed premises) and
conciliation between parties to avert the need for a review.

Licensing authorities must also carry out other functions under the 2003 Act for which no
fee is specifically chargeable. For example, they must determine and periodically update
their statements of licensing policy and they are responsible for maintaining a register of
licensing information. Under these proposals for locally-set fees, they will also be responsible
for setting fee levels. Under section 197A of the 2003 Act, the “general costs” arising from
these functions are to be recovered through fees, with a “reasonable share” of these costs
included in fee levels.
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Responsible authority costs

8.5

8.6

Fees under the 2003 Act are intended to recover the costs of licensing authorities, and not
of other bodies. This entirely excludes the recovery of police costs, for example. However,
it includes the costs of the licensing authority exercising functions under the 2003 Act in its
capacity as a responsible authority. This can include the environmental health authority, the
planning authority; and the weights and measures authority, for example. The Government
intends that the marginal costs of administering the 2003 Act (such as the costs of
considering applications and making representations) can be recovered through licensing
fees, but not other costs. In particular, the costs of inspection, monitoring of compliance or
enforcement that arise in respect of the wider duties of responsible authorities under other
legislation should not be recovered by fees under the 2003 Act.

It is important that costs that arise in respect of regimes that are funded by tax-payers
or through their own fees regimes should not be passed onto licensing fee payers or
double-funded.

The Provision of Services Regulations 2009

8.7

The fees provisions of the 2003 Act should be read in light of the requirements set out in
the Provision of Services Regulations 2009 (the 2009 Regulations), as indeed should the
2003 Act as a whole. The 2009 Regulations provide that: “Any charges provided for by

a competent authority which applicants may incur under an authorisation scheme must

be reasonable and proportionate to the cost of the procedures and formalities under

the scheme and must not exceed the cost of those procedures and formalities”. The
Government will provide guidance to licensing authorities on the application of this provision
to fees under the 2003 Act.

Transparency and local consultation

8.8

8.9

30

There are already a number of safeguards in place to ensure that local authorities take a fair,
reasonable and transparent approach when developing policies, and this would also be the
case when setting fees. Local government is, of course, subject to democratic accountability
through councillors and the electorate. Decisions are also subject to challenge through
judicial review. Additionally, local authorities are subject to a robust external audit. For
example, the Audit Commission Act 1998 places a duty on auditors to ensure that they have
made “proper arrangements for securing economy, efficiency and effectiveness in its use of
resources”. Licensing authorities should also expect scrutiny from fee payers, particularly

on inflationary pressures and the extent to which anticipated efficiency gains are reflected

in fee levels. The Government considers, therefore, that these existing mechanisms should
reassure fee payers that fees will be set properly, at cost.

However, some fees regimes, such as that which applies to taxi licensing, require local
consultation with interested parties when fees are set (especially if they are due to increase).
The Government is therefore recommending that licensing authorities should also be
required to publish their proposed fees, and the basis on which they have been calculated,
and invite comments from interested parties, before they are implemented
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Consultation Question 23:
Do you agree or disagree that licensing authorities be required, before locally-set fees are
implemented, to:

23a: publish their proposed fee levels?;

Don't know

Agree Disagree

23b: publish the basis on which they have been calculated?

Agree Disagree Don't know

23c: publish the measures they have taken to keep costs down?

Agree Disagree Don't know

23d: invite comments from interested parties?

Agree Disagree Don't know

8.10 As well as the accountability mechanisms outlined above, local government is subject to
existing duties with regard to freedom of information. The Government is not minded to
specify any further specific requirements on local government with regard to publishing
the basis on which they have set fees. However, the Government will give consideration to
making data on licensing authority fee levels available centrally to assist fee payers in making

comparisons.

Principles of regulation, efficiency and the avoidance
of gold-plating

8.11 Licensing authorities are subject to various duties, in addition to the provisions of the 2003
Act, to ensure that they do not impose excessive burdens on those subject to regulatory
regimes or incur excessive costs. Democratic accountability and external audit has been
mentioned above. Paragraph 13.17 of the Guidance issued to licensing authorities by the
Home Secretary under section 182 of the 2003 Act emphasises that:

“The 2003 Act does not require inspections to take place save at the discretion
of those charged with this role. Principles of risk assessment and targeted
inspection (in line with the recommendations of the Hampton review) should
prevail and inspections should not be undertaken routinely but when and if they
are judged necessary.”

8.12 The Provision of Services Regulations 2009 requires that powers exercised under an
authorisation scheme (including the 2003 Act) must be based on criteria that are:
a.  non-discriminatory,
b. justified by an overriding reason relating to the public interest,
C proportionate to that public interest objective,
d.  clear and unambiguous,
e. oObjective,
f. made public in advance, and
g transparent and accessible.
A
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8.13 Additionally, provisions under the Legislative and Regulatory Reform Act 2006 require that
any person exercising a regulatory function, including functions under the 2003 Act, must
have regard to the principles that

a. regulatory activities should be carried out in a way which is transparent, accountable,
proportionate and consistent;
b.  regulatory activities should be targeted only at cases in which action is needed.

8.14 The Government considers that, subject to these existing duties, licensing authorities
are best-placed to determine the scope of their own activities in support of the licensing
objectives. Therefore, we consider that additional guidance provided alongside regulations
on locally-set fees should avoid adding to these duties. We nevertheless seek views on what
further guidance is required on the application of these principles to functions under the
2003 Act so as to encourage efficiency and safeguard against gold-plating.

Encouraging economy and efficiency

8.15 As stated above, licensing authorities are already under a duty to show that they have
secured economy and efficiency in their use of resources. Setting fees on a cost recovery
basis will bring new focus on the importance of keeping licensing costs as low as possible,
reinforced by the priority importance of growth. Licensing bodies should set fees on the
basis of estimates of actual costs, taking into account efficiencies to be achieved. It must
be recognised that, for example, businesses that make licensing applications are seeking to
start or grow their business.

8.16 The Government therefore intends to work with the Local Government Association and other
partners to encourage innovation and best practice in securing economy and efficiency in
the delivery of licensing functions. This could include changes to existing processes and
procedures, potentially using the freedoms and flexibilities provided under the Localism
Act 2011. Suggested mechanisms include the sharing of back-office functions between
authorities and the use of partnership working and mediation to avoid the need for hearings
or review. Licensing authorities should review their costs regularly (it is good practice to
review these at least once a year) and, if appropriate, revise fee levels to take into account
any changes to their costs, including from efficiencies that they have achieved or plan to
achieve in the coming year. It is not good practice to simply assume that costs will increase
due to inflation.

Consultation Question 24:
What practical steps can licensing authorities take to secure efficiency? Please state and give
reasons for your answer in the box below, keeping your views to a maximum of 200 words.

17 The provisions apply by virtue of the Legislative and Regulatory Reform (Regulatory Functions) Order 2007
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Safeguards against excessive costs and gold-plating

8.17 In addition to encouraging efficiency, we intend to ensure that the guidance guards against
excessive costs and “gold-plating” (by which we mean that activities that go beyond the
duties of the 2003 Act and are not justified by proportionality). Particular activities have been
suggested where there may be a risk of excessive costs or gold-plating, as set out below.

Consultation Question 25:
Do you agree or disagree that the Guidance should suggest that these areas present a particular
risk of excessive costs or gold-plating?

25a: Notification of residents individually of licensing applications in their area by letter (given that
the existing duties to advertise on the premises and on the licensing authorities’ website enable
the involvement of local residents, and that more cost efficient methods of further engagement
may be available);

25b: Central re-charges, such as payments from the licensing budget to legal services or external
communications. These should relate to costs actually incurred in the delivery of functions under
the 2003 Act and not, for example, a standard percentage of central costs.

25c¢: The costs of discharging the statutory functions of licensing authorities that arise under other
legislation, such as the duties arising under the Environmental Protection Act 1990. (Given that
these functions are funded through taxation, and should not be funded by fees under the 2003
Act merely because they arise in respect of premises that hold an authorisation under the 2003
Act, see paragraph 8.5 above).

Consultation Question 26:

Do you think that there are other activities that may present a particular risk of excessive costs or
gold-plating? Please state and give reasons for your answer in the box below, keeping your views
to a maximum of 200 words.
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9.1

9.2

9.3

9. A single national payment date for
annual fees

Annual fees for premises licences and club premises certificates are currently paid on the
anniversary of the date on which the licence or certificate was granted. Holders of premises
licences, particularly operators who hold multiple licences granted at different times, have
argued that it would be more efficient for them to be able to pay all their annual fees on the
same date.

On the other hand, some licensing authorities consider that it would increase their costs, by
creating a peak period in their work. In any case, there would certainly be a transitional cost
in the first year. Under locally-set fees aimed at recovering costs, any increased costs would
be passed on to fee payers.

This consultation therefore seeks views on whether there should be a single national
payment date for annual fees. However, it is not proposed to implement this change at the
same time as the regulations governing locally-set fees are introduced, because it would
increase the complexity of the forthcoming change to the fees regime. For example, it would
strongly imply a date by which licensing authorities would have to have set their own fees.
Please note that this topic is therefore not assessed in the Impact Assessment.

Consultation Question 27:
Do you agree or disagree that there should be a single national payment date for annual fees in
England and Wales”?
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10. Impact assessment

10.1 The impact assessment for the proposals in this consultation has been published alongside
this document. Consultation respondents are encouraged to comment on this document.

Consultation Question 28:

Do you think that the Impact Assessments related to the consultation provide an accurate
representation of the costs and benefits of the proposal to move to locally-set fees (including, in
particular, the costs of setting fees locally)?

Consultation Question 29:

Do you have any comments on the methodologies or assumptions used in the impact
assessment? If so, please detail them in the box below, referencing the page in the impact
assessment to which you refer. Please keep your views to a maximum of 200 words.
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11. List of questions

Consultation Question 1:
Do you agree or disagree that the use of National Non-domestic Rateable Value bands as a
criterion for variable fee amounts should be abandoned?

Consultation Question 2:

If you disagree, please provide evidence that higher National Non-domestic Rateable Value is
consistently linked to higher average costs to the licensing authority within individual licensing
authority areas, keeping your views to a maximum of 200 words.

Consultation Question 3:
Do you agree or disagree that the criterion of whether or not a premises is authorised to provide
licensable activities to a late terminal hour is linked to costs?

Consultation Question 4:
If you agree, please provide evidence for your answer in the box below, keeping your views to a
maximum of 200 words.
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Consultation Question 5:
Do you agree or disagree that the criterion of whether or not a premises is authorised to provide
licensable activities to a late terminal hour is sufficiently practical to implement?

Consultation Question 6:
If you do not agree, please state your reasons in the box below, keeping your views to a
maximum of 200 words.

Consultation Question 7:
Do you agree or disagree that the licensing authority should be able to determine the hours during
which the higher fee is payable within the boundaries of midnight to 6am?

Consultation Question 8:
If you disagree, please state the hours during which you think licensing authorities should be able
to determine that a higher fee is payable.

Consultation Question 9:

Do you agree or disagree that licensing authorities that impose higher fees for premises which
open later should have discretion to exclude premises that are authorised to open late only on
certain nights per year?

37 A consultation on fees under the Licensing Act 2003





Consultation Question 10:
Please state your reasons, keeping your views to a maximum of 200 words.

Consultation Question 11:
Do you agree or disagree that the criterion of whether or not a premises is used primarily for the
sale of alcohol for consumption on the premises is linked to costs?

Consultation Question 12:
Please provide evidence for your answer in the box below, keeping your views to a maximum of
200 words.

Consultation Question 13:
Do you agree or disagree that the criterion of whether or not premises are exclusively or primarily
used for the sale of alcohol for consumption on the premises is sufficiently practical to implement?

Consultation Question 14:
If you do not agree, please state your reasons in the box below, keeping your views to a
maximum of 200 words.
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Consultation Question 15:
Do you agree or disagree that there should be discretion to apply higher fee amounts only where
both criteria apply in combination?

Consultation Question 16:

Do you agree or disagree that, if a licensing authority has determined that different fee
amounts should apply, it should have discretion to exclude certain types of premises from that
higher fee amount?

Consultation Question 17:

If discretion to exclude certain types of premises from a higher fee amount were available, what
types of premises should be specified in the regulations as potentially excluded classes? Please
give reasons for your answetr, keeping your views to a maximum of

200 words.

Consultation Question 18:

Are there alternative options that should be available to licensing authorities to apply different fee
amounts in their area”? Please specify and set out your evidence in the box below, keeping your
views to a maximum of 200 words.

Consultation Question 19:
Do you agree or disagree that the proposed cap levels will enable your licensing authority to
recover costs?
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Consultation Question 20:
Do you have any other comments on the proposed cap levels? Please specify them in the box
below, keeping your views to a maximum of 200 words.

Consultation Question 21:
Do you agree or disagree that the proposed cap of £100 will enable your licensing authority to
recover costs?

Consultation Question 22:
Please set evidence for your answer in the box below, keeping your views to a maximum
of 200 words.

Consultation Question 23:
Do you agree or disagree that licensing authorities be required, before locally-set fees are
implemented, to:

23a: publish their proposed fee levels?;

Agree Disagree Don't know

23b: publish the basis on which they have been calculated?

Agree Disagree Don't know

23c: publish the measures they have taken to keep costs down?

Agree Disagree Don't know

23d: invite comments from interested parties?

Agree Disagree Don't know
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Consultation Question 24:
What practical steps can licensing authorities take to secure efficiency? Please state and give
reasons for your answer in the box below, keeping your views to a maximum of 200 words.

Consultation Question 25:
Do you agree or disagree that the Guidance should suggest that these areas present a particular
risk of excessive costs or gold-plating”?

25a: Notification of residents individually of licensing applications in their area by letter (given that
the existing duties to advertise on the premises and on the licensing authorities’ website enable
the involvement of local residents, and that more cost efficient methods of further engagement
may be available);

25b: Central re-charges, such as payments from the licensing budget to legal services or external
communications. These should relate to costs actually incurred in the delivery of functions under
the 2003 Act and not, for example, a standard percentage of central costs.

25c: The costs of discharging the statutory functions of licensing authorities that arise under other
legislation, such as the duties arising under the Environmental Protection Act 1990.

Consultation Question 26:

Do you think that there are other activities that may present a particular risk of excessive costs or
gold-plating? Please state and give reasons for your answer in the box below, keeping your views
to a maximum of 200 words.

Consultation Question 27:
Do you agree or disagree that there should be a single national payment date for annual fees in
England and Wales”?
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Consultation Question 28:

Do you think that the Impact Assessments related to the consultation provide an accurate
representation of the costs and benefits of the proposal to move to locally-set fees (including, in
particular, the costs of setting fees locally)?

Consultation Question 29:

Do you have any comments on the methodologies or assumptions used in the impact
assessment? If so, please detail them in the box below, referencing the page in the impact
assessment to which you refer. Please keep your views to a maximum of 200 words.
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12. Appendix A: Sections 197A and 197B
of the Licensing Act 2003

197A Regulations about fees

(1) Subsection (2) applies where the Secretary of State makes regulations under this Act
prescribing the amount of any fee.
(2) The Secretary of State may, in determining the amount of the fee, have regard, in particular, to--
(@) the costs of any licensing authority to whom the fee is to be payable which are referable
to the discharge of the function to which the fee relates, and
(b) the general costs of any such licensing authority;

and may determine an amount by reference to fees payable to, and costs of, any such licensing
authorities, taken together.

(3) A power under this Act to prescribe the amount of a fee includes power to provide that the
amount of the fee is to be determined by the licensing authority to whom it is to be payable.
(4) Regulations which so provide may also specify constraints on the licensing authority's power
to determine the amount of the fee.
(5) Subsections (6) and (7)--
(@) apply where, by virtue of subsection (3), regulations provide that the amount of a fee is
to be determined by a licensing authority, and
(b) are subject to any constraint imposed under subsection (4).

(6) The licensing authority--
(@) must determine the amount of the fee (and may from time to time determine a revised
amount),
(b) may determine different amounts for different classes of case specified in the regulations
(but may not otherwise determine different amounts for different cases), and
(c) must publish the amount of the fee as determined from time to time.

(7) In determining the amount of the fee, the licensing authority must seek to secure that the
income from fees of that kind will equate, as nearly as possible, to the aggregate of--
(@) the licensing authority's costs referable to the discharge of the function to which the fee
relates, and
(b) a reasonable share of the licensing authority's general costs;

and must assess income and costs for this purpose in such manner as it considers appropriate.

197B Regulations about fees: supplementary provision

(1) Subsections (2) and (3) apply for the purposes of section 197A.
(2) References to a licensing authority's costs referable to the discharge of a function include, in
particular--
(@) administrative costs of the licensing authority so far as they are referable to the
discharge of the function, and
(b) costs in connection with the discharge of the function which are incurred by the
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licensing authority acting--
() under this Act, but

(i) in a capacity other than that of licensing authority (whether that of local authority,
local planning authority or any other authority).

(3) References to the general costs of a licensing authority are to costs of the authority so far as

they are referable to the discharge of functions under this Act in respect of which no fee is
otherwise chargeable and include, in particular--

(@) costs referable to the authority's functions under section 5;

(b) costs of or incurred in connection with the monitoring and enforcement of Parts 7 and 8
of this Act;

(c) costs incurred in exercising functions conferred by virtue of section 197A.

(4) To the extent that they prescribe the amount of a fee or include provision made by virtue of
section 197A(3) or (4), regulations may--

(@) make provision which applies generally or only to specified authorities or descriptions of
authority, and
(b) make different provision for different authorities or descriptions of authority.

(5) Subsection (4) is not to be taken to limit the generality of section 197.
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13. Appendix B: Current fee levels under
the Licensing Act 2003

Table 1: Main fee levels (as they currently stand)

Band A B C D E
Non domestic rateable value No £4,301 to £33,001 £87,001  £125,001
rateable £33,000 to to plus
value to £87,000 £125,000
£4,300
Premises licences
Application for grant and variation £100 £190 £315 £450 £635
Multiplier applied to premises used exclusively N/A N/A N/A X2 (£900) X3
or primarily for the supply of alcohol for (£1,905)
consumption on the premises (Bands D & E only)
Annual fee £70 £180 £295 £320 £350
Annual charge multiplier applied to premises N/A N/A N/A X2 (£640) X3
used exclusively or primarily for the supply of (£1,050)
alcohol for consumption on the premises (Bands
D&E only)
Club premises certificates
Application for grant and variation £100 £190 £315 £450 £635
Annual fee £70 £180 £295 £320 350

Table 2: Other fees in the Act (as they currently stand

Application for the grant or renewal of a personal licence £37
Temporary event notice £21
Theft, loss, etc. of premises licence or summary £10.50
Application for a provisional statement where premises being built etc. 215
Notification of change of name or address £10.50
Application to vary licence to specify individual as premises supervisor £23
Application for transfer of premises licence £23
Interim authority notice following death etc. of licence holder £23
Theft, loss etc. of certificate or summary £10.50
Notification of change of name or alteration of rules of club £10.50
Change of relevant registered address of club £10.50
Theft, loss etc. of temporary event notice £10.50
Theft, loss etc. of personal licence £10.50
Application to vary premises licence to include alternative licence condition £23
Application for a minor variation to a licence or certificate. £89
Duty to notify change of name or address £10.50
Right of freeholder etc. to be notified of licensing matters £21
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Table 3: Current additional fees for “large events” (premises licences where more than 5,000 people are

expected in non-purpose built premises)

Number in attendance at any one time Additional Premises licence fee

5,000 to 9,999

10,000 to 14,999

15,000 to 19,999

20,000 to 29,999

30,000 to 39,999

40,000 to 49,999

50,000 to 59,999

60,000 to 69,999

70,000 to 79,999

80,000 to 89,999

90,000 and over
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Chapter 1: Introduction

1.1  This consultation has come about through the Red Tape Challenge. The Red Tape
Challenge is a cross-Government programme to tackle the stock of unnecessary and over-
complicated regulation — reducing the burdens for business and society, saving taxpayers
money and supporting economic growth.

1.2  As part of the Sport and Recreation theme of the Red Tape Challenge the
Department for Culture, Media and Sport looked at the regulations governing gambling and
including lotteries. The Department identified three Statutory Instruments dealing with
exempt lotteries for possible repeal; after deliberation it was decided that it was necessary to
keep the Statutory Instruments as they were necessary to ensure that exempt lotteries
remain primarily small scale and for the benefit of good causes or for entertainment..

1.3  However, it was identified within the Gambling Act 2005 that there are rules that apply
to certain exempt lotteries, such as incidental non-commercial lotteries run by school PTAs
and which prevent, for instance, pubs from organising lotteries to raise money for charity
without being able to keep the profits on food and drink. These rules are in place to protect
participants and organisers from accusations of unfairness or impropriety and also to keep
them low level in terms of proceeds; simplifying them would make it easier for voluntary
groups and commercial organisations to raise money for charity.

1.4  The Department, therefore, proposes to amend the rules that apply to the incidental
non-commercial and private exempt lotteries and is holding this consultation to gain the
public’s view on the proposals.

1.5 As this consultation results from the Red Tape Challenge it has been ‘fast-tracked’
and therefore there is no Impact Assessment accompanying the consultation. However, an
Impact Assessment will be prepared as part of the Government’s response to the
consultation.

1.6 We patrticularly seek views from charities and other organisations with an interest in
fundraising through exempt lotteries, as well as faith and community groups. We would also
welcome views from any other interested parties or individuals, and all responses will be
carefully considered.

1.7  The consultation period will run for 6 weeks from 27 February to 10 April 2014.

1.8 Please respond before the closing date. There is a summary of the questions in
Chapter 4. Responses should be sent to gambling.consultations@culture.gsi.gov.uk If you
do not have access to email, please respond to:

Caity Marsh
Gambling (Exempt Lotteries Consultation)

Department for Culture, Media and Sport
100 Parliament Street, London, SW1A 2BQ
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1.9 This consultation is intended to be an entirely written exercise. Please contact Caity
Marsh on 020 7211 6000 if you require any other format e.g. Braille, Large Font or Audio.

1.10 For enquiries about the handling of this consultation please contact the DCMS
Correspondence Team at the above address or e-mail at enquiries@-culture.gov.uk heading
your communication “Gambling Act 2005: Exempt Lotteries Consultation”.

1.11 Copies of responses will be published after the consultation closing date on the
Department’s website: www.gov.uk/government/organisations/department-for-culture-media-
sport

1.12 Information provided in response to this consultation, including personal information,
may be published or disclosed in accordance with the access to information regimes (these
are primarily the Freedom of Information Act 2000 (“FOIA”), the Data Protection Act 1998
(“DPA”) and the Environmental Information Regulations 2004).

1.13 If you want the information that you provide to be treated as confidential, please be
aware that, under the FOIA, there is a statutory Code of Practice with which public
authorities must comply and which deals, amongst other things, with obligations of
confidence. In view of this, it would be helpful if you could explain to us why you regard the
information you have provided as confidential. If we receive a request for disclosure of the
information, we will take full account of your explanation, but we cannot give an assurance
that confidentiality can be maintained in all circumstances. An automatic confidentiality
disclaimer generated by your IT system will not, of itself, be regarded as binding on the
Department.

1.14 The Department will process your personal data in accordance with the DPA, and in
the majority of circumstances, this will mean that your personal data will not be disclosed to
third parties.
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Chapter 2: Background

The Gambling Act 2005

2.1 The Gambling Act 2005 (the Act) came into effect in 2007 and is the Act that
regulates all forms of gambling in England, Scotland and Wales, apart from the National
Lottery. The Act’s objectives are (a) preventing gambling from being a source of crime or
disorder, being associated with crime or disorder or being used to support crime, (b)
ensuring that gambling is conducted in a fair and open way, and (c) protecting children and
other vulnerable persons from being harmed or exploited by gambling.

Definition of A Lottery

2.2  Lotteries are illegal unless they fall into one of the categories specifically permitted by
law. Apart from the National Lottery (which has its own dedicated legislation), the relevant
law is contained in the Gambling Act 2005.

2.3 In simple terms a lottery is a kind of gambling that has three essential elements:
e Payment is required to participate
e One or more prizes are awarded
e These prizes are awarded by chance

2.4  Raffles, tombolas, sweepstakes, etc are all classed as lotteries.

2.5 The Act creates eight categories of permitted lottery. Two of these categories (large
society lotteries and local authority lotteries) require a licence from the Gambling
Commission. The remaining categories of lottery are exempt lotteries (ie exempt from
requiring a licence). Small society lotteries must be registered with a Local Authority, but the
remaining exempt lotteries - customer lotteries, incidental non-commercial lotteries and the
three categories of private lottery (private society lotteries, work lotteries and residents’
lotteries) do not require either a licence or registration.

2.6  This consultation deals with incidental non-commercial and private lotteries.

Incidental Non-Commercial Lotteries

2.7  Anincidental non-commercial lottery is one that is incidental to a non-commercial
event. Examples may include a lottery held at a school fete or at a social event such as a
dinner dance. An event is non-commercial if all the money raised (proceeds) at the event
including entrance fees, sales of food and drink, etc goes entirely to purposes that are not for
private gain: therefore, a fundraising social event with an entrance fee would be non-
commercial if the monies raised went to a charity or good causes but would not be non-
commercial if the monies were retained by the organiser for private gain. However, money
raised by third parties will not form part of the proceeds of the event and so may be
appropriated for private gain. An example of this would be refreshments or entertainment
provided at the event by an independent third party.
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2.8  The Gambling Act 2005 and a related Statutory Instrument (Gambling Act 2005
(Incidental Non-Commercial Lotteries) Regulations 2007 (Sl 2007/2040) specify that:

e The promoters of the lottery may not deduct more than £100 from the proceeds in
respect of the expenses incurred in organising the lottery, such as the cost of
printing tickets, hire of equipment and so on

¢ Not more than £500 can be spent on prizes (but other prizes may be donated to
the lottery)

e The lottery cannot involve a rollover of prizes from one lottery to another

e All tickets must be sold at the location during the event, and the result made public
while the event takes place

Private Lotteries

2.9 There are three types of private lotteries permitted by the Gambling Act 2005:
e Private society lottery
e Work lottery
¢ Residents’ lottery

2.10 Private lotteries must comply with conditions relating to advertising which state that no
advertisement for a private society, work or residents’ lottery may be displayed or distributed
except at the society or work premises, or the relevant residence, nor may it be sent to any
other premises.

2.11 Private lotteries must comply with conditions set out in Schedule 11 of the Gambling
Act 2005 relating to tickets. In summary these are:
e Aticket in a private lottery may be sold or supplied only by or on behalf of the
promoters
e Tickets (and the rights they represent) are non-transferable
e Each ticket must state the name and address of the promoter of the lottery, the
people to whom the promoter can sell or supply tickets and the fact that they are
not transferable

2.12 Private lotteries cannot be conducted on vessels. The Gambling Act’s definition of a
vessel (section 353(1)) is:
¢ Anything (other than a seaplane or amphibious vehicle), designed or adapted for
navigation or other use in, on or over water
e A hovercraft
e Anything, or any part of any place, situated on or in water

2.13 The price for each ticket in a private lottery must be the same, must be shown on the
ticket and must be paid to the promoters of the lottery before anyone is given a ticket.

2.14 The arrangements for private lotteries must not include a rollover of prizes from one
lottery to another.





Private society lotteries

2.15 Private society lotteries can only be promoted by an authorised member of a society.
The society can be any group or society, provided it is not established and conducted for
purposes connected to gambling; for example private members clubs can organise such
lotteries. Tickets can only be sold to other members of that society and to people on the
premises used for the administration of the society. The lottery may only be promoted and
raise proceeds for the purposes for which the society is conducted.

Work lotteries

2.16 Work lotteries can only be promoted by someone who works on the premises (see
paragraph 2.18) and tickets can only be sold to other people who work on the same single
set of premises. The lottery must not be run for profit (see paragraph 2.22) and all the
proceeds (gross ticket sales) must be used for prizes or reasonable expenses incurred in
organising the lottery. An arrangement such as the Grand National sweepstake held in an
office is an example of a work lottery.

Residents’ lotteries

2.17 Residents’ lotteries must not be run for profit (see paragraph 2.22) and all the
proceeds must be used for prizes or reasonable expenses. The promoter of the lottery must
reside in the premises and tickets can only be sold to other residents of the same single set
of premises. The residency requirement can still be satisfied where the premises are not the
sole premises in which a person resides, for example student halls of residence.

Definition of ‘single set of premises’

2.18 The wording ‘single set of premises’ was designed to include the situation where there
might be multiple buildings on a single site, such as a hospital site or the many buildings
which may exist within larger corporations. The term does not include multiply sites; for
example a company with premises in more than one area would not be able to sell tickets for
a single private lottery covering all of the sites. This is intended to help keep these lotteries
small-scale.

Premises Licences and Lotteries

2.19 Under section 167 of the Gambling Act 2005, the Secretary of State and Scottish
Ministers have made regulations setting mandatory and default conditions that are attached
to gambling premises licences. These include a mandatory condition that specifies premises
licensed for gambling may not be used for the sale of tickets in a private society lottery or
work lottery. For example, a casino operator holding a premises licence will not be permitted
to hold a work lottery for its staff on those premises. It also specifies that National Lottery
products may not be sold on such premises.
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Proceeds and Profits

2.20 Section 254 of the Gambling Act 2005 clarifies what is meant by ‘proceeds’ and
‘profits’ of a lottery.

2.21 ‘Proceeds’ are the total amount paid for tickets before any deductions.

2.22  ‘Profits’ are the amount of proceeds less any deductions for prizes and reasonable
expenses incurred in connection with running the lottery.





Chapter 3: The Proposals

3.1 The proposals are specific to each individual lottery under discussion, where the
proposal applies to more than one type of lottery this is highlighted.

Proposal 1: Incidental Non-Commercial Lotteries

3.2  The current regulations restrict ‘incidental lotteries’ to non-commercial events and all
monies raised at the event by the organisers including entrance fees, food and drink sales,
sponsorship etc, must go to the purpose for which the lottery is being held; i.e. the
organisers of the lottery cannot retain non-lottery profits. In reality this means that pubs,
clubs, event and concert organisers and other commercial businesses are not able to hold,
for instance, a raffle for charity or good causes since, to remain compliant with the Act, they
would also need to pass on any other revenue collected during the course of the event to the
good cause.

3.3 The Government considers that this unnecessarily limits charities being able to fund-
raise at events.

3.4  The Government therefore proposes to allow incidental lotteries to take place at both
non-commercial and commercial events, which would enable pubs, clubs, shops, concerts,
festivals, trade fairs etc, to offer lotteries as a fund-raising activity where they hold an event.

3.5 Where the lottery is held incidental to a commercial event, the intention is that the
business or event organiser should only be allowed to retain revenue directly incurred in the
running of the event, including entrance fees, sponsorship deals, food and drink sales, or
commissions from traders. All profits of the lottery will be required to be directed to charities
or other good non-commercial causes.

3.6  There are possible risks to the licensing objectives of the Gambling Act that potentially
large and unregulated lotteries involving significant numbers of people could be promoted at
commercial events with the possibility that the promoters could use those lotteries indirectly
for commercial benefit and that there would be limited safeguards for participants and the
charity or good cause involved. The Government intends to mitigate this risk by keeping the
limits on prizes (currently at £500 of proceeds) and expenses (currently at £100 of
proceeds) and would ensure that they are primarily run for the benefit of charities and good
causes.

3.7  Another risk that has been identified is that this proposal may allow gambling
establishments such as casinos and betting shops to hold an incidental non-commercial
lottery on the their premises. Under current legislation (see paragraph 2.19) gambling
operators are not allowed to operate a private society or a work lottery on their premises
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because it was not felt to be appropriate that commercial gambling operators should be
involved in operating what were at the time intended to be ‘for fun’ exempt lotteries.

3.8  The Government considers that keeping the current restrictions on incidental non-
commercial lotteries of the maximum prize limit of £500 of proceeds and of expenses of
£100 of proceeds will keep the lottery primarily run for the benefit of charities and good
causes and help to limit the scale of this type of lottery to retain the distinction between them
and other lotteries.

3.9 The Government also considered the current restriction on incidental non-commercial
lotteries of tickets only being allowed to be sold during an event and on the premises where
an event is being held. The Government considered whether this restriction limits the ability
to raise money for charities and good causes. It was therefore initially proposed that the sale
of tickets for incidental non-commercial lotteries be opened up for sale before and away from
the event.

3.10 However, the Government identified a risk with this proposal. It was considered that
this proposal would take the lottery outside of the realm of what can sensibly be called an
‘incidental’ lottery (ie incidental to an event) and would be vulnerable to challenge on the
basis that there is little to distinguish such a lottery from a small society lottery. Large scale
fundraising from lotteries is the preserve of society lotteries and the National Lottery, which
are required to be licenced and regulated more strictly because they are much larger in
terms of proceeds and prizes. It could also be viewed as gratuitous advertising for a
commercial business itself and may come close to the line therefore of requiring an
operator’s licence.

3.11 The Government therefore believes that the risk attached to this proposal to be
warranted and does not put it forward for consideration.

3.12 However, the Government also considered a proposal to remove the restriction of the
result of a lottery being made public while the event takes place. The restriction, at present,
disadvantages lotteries such as balloon races, which by their nature cannot produce a result
during an event.

3.13 The Government considers that there is little risk attached to this proposal, as in
practice results will continue to be announced at events, but it will bring the benefit of
allowing lotteries such as balloon races to operate, whilst still being kept small by the
restrictions on maximum prizes and expenses.

Question 1: Do you agree with the Government’s proposal to permit lotteries that
are incidental to commercial events to be run?

Question 2: Is there any supporting evidence that you are aware of that justifies
the need for this reform?

Question 3: Do you have any views regarding the expected benefits of the
proposal?






Question 4: Do you feel the identified risks warrant the dropping or modification
of this proposal? If modification, please state in which way. Please comment on
any risks not already identified.

Question 5: Is the proposal proportionate to the policy objective of allowing
commercial businesses to hold lotteries to raise money for charities and good
causes?

Proposal 2: Private Society Lotteries

3.14  Under the current regulations the holding of a private society lottery must be
restricted to benefiting the cause to which the society is concerned — for instance a working
men’s club can hold a lottery but the proceeds can only be used for the benefit of that club.

3.15 The Government believes that this is an unnecessary burden on private societies
and limits their capacity to fund-raise for other causes they may wish to support.

3.16 Itis proposed to allow private society lotteries to be promoted for any charity or non-
commercial or non-private good cause.

3.17 The Government considers that there is little or no risk for this proposal, because,
replicating the current regulations would mean that these lotteries would remain small scale
by restricting promotion to single premises and club members and guests on those
premises.

3.18 The Government believes that this proposal will lead to increased potential for
fundraising in the charity sector.

Question 6: Do you agree with the Government’s proposal to allow private society
lotteries to be promoted for any charity or good cause?

Question 7: Is there supporting evidence that you are aware of that justifies the
need for this reform?

Question 8: Do you have any views regarding the expected benefits of the
proposal? Do you consider that there could be risks/unintended consequences of
the proposal?
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Question 9: Is the proposal proportionate to the policy objective of allowing
greater freedom to private societies to raise money for charities and good
causes?

Proposal 3: Work and Residents’ Lotteries

3.19 Under the current regulations, work and residents’ lotteries may not be promoted to
raise funds for good causes. All the proceeds of a lottery must be used for prizes and/or the
expenses of the lottery, leaving no profits. For instance, a work place sweepstake on the
Grand National could not raise money for a charity or good cause.

3.20 The Government believes this imposes an unnecessary barrier to raising money for
charities and good causes.

3.21 ltis proposed to allow these lotteries to be promoted for charity or other good causes
by removing the “no profits” prohibition. However, instead we will mandate that all profits that
are made from such a lottery must go to charities or good causes.

3.22 However, it is not the Government’s intention to make all work and residents’
lotteries profit-making. These lotteries are often played for fun and this element will be kept.

3.23  Again the Government considers there is little or no risk attached to this proposal.
Replicating the remaining current regulations would keep these lotteries small scale by
restricting their promotion to participants in a single site work and residential premises.

3.24  The Government believes that this proposal will lead to increased opportunities of
fund-raising for the charity sector.

Question 10: Do you agree with the Government’s proposal to allow work and
residents’ lotteries to be promoted for charity or good causes?

Question 11: Is there supporting evidence that you are aware of that suggests the
need for this reform?

Question 12: Do you have any views regarding the expected benefits of the
proposal? Do you consider there are any risks/unintended consequences to this
proposal?

Question 13: Is the proposal proportionate to the policy objective?

3.25 Under the current regulations the promoters of work and residents’ lotteries are
required to provide a document to each participant (the lottery ticket) that displays the name
and address of the promoter and other information about the arrangements for the lottery.





3.26 The Government believes that this places an administrative burden on the promoter
which is not warranted. As long as the lotteries continue to be restricted to work colleagues
and residents’ of a single set of premises there is no reason for the specific ticket
information.

3.27 ltis proposed to remove the requirement for work and residents’ lotteries to provide
tickets containing specific information. This will allow organisers to ticket their event
appropriately as already happens in incidental non-commercial lotteries.

3.28 The Government believes that this will benefit the promoter of the lottery by lifting an
administrative burden.

Question 14: Do you agree with the Government’s proposal to remove the
requirement for promoters of work and residents’ lotteries to provide specific
tickets?

Question 15: Is there supporting evidence that you are aware of that justifies the
need for this reform?

Question 16: Do you have any views regarding the expected benefits of the
proposal? Do you consider there are any risks/unintended consequences to this

proposal?

Question 17: Can you identify any risks with the Government’s proposal? Is there
any need for the current information on tickets to be retained?

Question 18: Is the proposal proportionate to the policy objective of lifting an
administrative burden?

General Questions

Question 19: Do the proposals put forward in this consultation, taken as a whole,
strike a fair balance between the public interest and any person adversely
affected by them?

Question 20: Do the proposals remove any necessary protection?

Question 21: Do any of the proposals put forward contribute to or open-up any
risk of criminal activity?
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Chapter 4. Summary of Questions

Q1 Do you agree with the Government’s proposal to permit lotteries that are incidental to
commercial events to be run?

Q2 Isthere any supporting evidence that you are aware of that justifies the need for this
reform?

Q3 Do you have any views regarding the expected benefits of the proposal?

Q4 Do you feel the identified risks warrant the dropping or modification of this proposal? If
modification, please state in which way. Please comment on any risks not already identified.

Q5 Isthe proposal proportionate to the policy objective of allowing commercial
businesses to hold lotteries to raise money for charities and good causes?

Q6 Do you agree with the Government’s proposal to allow private society lotteries to be
promoted for any charity or good cause?

Q7 Isthere supporting evidence that you are aware of that justifies the need for this
reform?

Q8 Do you have views regarding the expected benefits of the proposal? Do you consider
that there could be risks/unintended consequences of the proposal?

Q9 Isthe proposal proportionate to the policy objective of allowing greater freedom to
private societies to raise money for charities and good causes?

Q10 Do you agree with the Government’s proposal to allow work and residents’ lotteries to
be promoted for charity or good causes?

Q11 Isthere supporting evidence that you are aware of that justifies the need for this
reform?

Q12 Do you have any views regarding the expected benefits of the proposal? Do you
consider there are any risks/unintended consequences to this proposal?

Q13 s the proposal proportionate to the policy objective?

Q14 Do you agree with the Government’s proposal to remove the requirement for
promoters of work and residents’ lotteries to provide specific tickets?





Q15 Is there supporting evidence that you are aware of that justifies the need for this
reform?

Q16 Do you have any views regarding the expected benefits of the proposal? Do you
consider there are any risks/unintended consequences to this proposal?

Q17 Can you identify any risks with the Government’s proposal? Is there any need for the
current information on tickets to be retained?

Q18 Is the proposal proportionate to the policy objective of lifting an administrative burden?

Q19 Do the proposals put forward in this consultation, taken as a whole, strike a fair
balance between the public interest and any person adversely affected by them?

Q20 Do the proposals remove any necessary protection?

Q21 Do any of the proposals put forward contribute to or open-up any risk of criminal
activity?
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Appendix A: List of Consultees
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Association of Chief Police Officers — National Policing Lead, Gambling Crime
British Beer and Pub Association

Charity Commission for England and Wales
Institute of Fundraising

Institute of Fundraising Scotland

Institute of Fundraising Cymru

National Association of Hospice Fundraisers
National Ex-Services Association

National Federation of Women'’s Institutes
Office of the Scottish Charity Regulator
Parent Teacher Association UK (PTA-UK)
Scottish Beer & Pub Association

The Hospice Lotteries Association

The Lotteries Council

Working Men’s Clubs and Institute Union






Appendix B: Consultation Principles

This consultation document is produced in line with the Government’s Consultation

Principles which can be found at: https://www.gov.uk/government/publications/consultation-
principles-quidance
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